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DIGEST OF DECISIONS 


[IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


From certified transcripts in our possession. 


AGENT. 


§ 172. Fire.—Obligation of Surety on the Bond—An agent 
and his surety bound themselves, their heirs, executors and 
administrators, jointly and severally ; the condition being that 
the agent should promptly pay his balances, “ during the time 
he should officiate as agent.’ Held, that the heirs and legal 
representatives of the surety were bound for deficiencies in the 
agent’s accounts, occurring during his agency and after the 
death of the bondsman. 

Gordon vs. Calvert. 4 Russ., 581. 


Royal Ins. Co. vs. Davies. 
Rep’d Jour’l, p. 865. Iowa 8. C. 
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ASSIGNMENT: 


§ 173. Lire.—By Married Women under coercion.— Under 
Act of 1840.—No valid title to a chose-in-action is acquired by 
the bona fide purchaser from a vendee who has procured it 
from the vendor by coercion, compulsion, and undue influence. 

Loomis vs. Ruck, N. Y. C. A., May 26, 1874. 

The assignment of a life policy by a married woman under 
coercion of her husband is invalid. 

In the case of a life policy expressed to be issued in con- 
formity with the New York act of 1840, Held, that that act, ex- 
empting the policy issued in accordance with its provisions from 
the claims of personal representatives and creditors of the hus- 
band, is still in force. 

N. Y. Laws of 1870, ch. 277 ; Laws of 1873, ch. 821. 

By it the wife may insure the life of her husband for any sum, 
and the contract may be continued in favor of the children of 
the insured wife after her death, and the wife may not traffic 
with her policy as though it were realized personal property, or 
an ordinary security for money. 

Eadie vs. Slimmon, 26 N. Y., 9. 


Subsequent legislation enlarging the powers of married women 
under the act of 1840, does not supersede it nor give them 
other power in dealing with a policy issued under it than they 
had by it. ‘ 

Barry vs. Equitable Life Ins. Co. 

Rep. Jour’l, p. 920. N. Y¥. C. A. 


§ 174. Fime.—Of Policy on House and Furniture covers Fur- 
ture of Assignee.—The policy insured A., “his heirs and as- 
signs.” A. sold his house to B., and assigned his policy, cover- 
ing house and furniture and clothing therein, to B., with con- 
sent of company indorsed. A. moved his furniture and cloth- 
ing away, and B. moved his furniture and clothing into the 
house. Held, that insurance is a contract of indemnity, and 
appertains to the person or party to the contract and not to 
the thing which is subjected to the risk. It is not a contract 
running with the land in the case of real estate, nor with the 
personalty in case of a chattel interest. 
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Lucena vs. Crawford, 2 Bos. & Pul., (N. R.,) 300; May on Ins., 31,2, 6; 
Bl. Com., 458 ; Carpenter vs. Ins. Co., 16 Pet., 495 ; Angel on Ins. 3,1; 
Sadlers Co. vs. Babcock, 2 Atk., 554; Wilson vs. Hill, 3 Metc., 66; Ellis 
on Ins., 1; Williams on Pers. Prop. *179; 1 Phillips on Ins., 1; Lane vs. 
Maine M. Fire Ins. Co. 12 Me., (3 Fair.,) 44, 49. 

Held, that the assent of the insurer to the assignment con- 
stituted a new and valid contract with the assignee to indem- 
nify him in the same manner as the original insured, for which 
the unexpired premium, already paid, and exemption from lia- 
bility to the vendor, were sufficient consideration. 

Wilson vs. Hill, 3 Metc., 66; Rollins vs. Ins. Co., 25 N. H., 207 ; Folsom 
vs. Ins. Co., 30 N. H., 240; Fogg vs. Ins. Qo., 10 Cush., 337. 

Held, that the policy covered B.’s furniture and clothing. 


Cummings vs. Cheshire Co. M. F. Co. 
Rep’d Jour’l, p. 832. , N. H. 8. C. 


CONTRACT. 


§ 175. Fire—Where made.—The contract of insurance is 
personal and not real. It is not operative on the estate, but 
merely an agreement to pay money in a certain contingency. 
Neither the fact that the contingency is on Michigan property 
nor that the insured is a corporation of that State, makes Michi- 
gan the place of performance, so as to determine the policy of a 
company of another State to be a Michigan contract. ° 

Clay Fire and Mar. Ins, Co. vs. Huron Salt and Lumber Mfg. Co. 

Rep’d Jour’l, p. 855. : Miog. 8. O. 


§ 176. Lirz.—By what Law governed.—In a suit before a 
New York court, on a contract of a New York company, made 
in New York, brought by the assignee, who received his assign- 
ment in another State from New York through the mails, Held, 
that the case is to be decided by the law of New York. 

Barry vs, Equitable Life Ins. Co. 


CORPORATION. 


§ 177. Fine.—Citizenship of.+-The members of a corporation 
created within the sovereignty of Great Britain, and under the 
laws of that country, must be presumed to be citizens of that 
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kingdom, and as such entitled to have their causes removed to 
the Federal Circuit Court. 


Louisville, Cincinnati, and Charleston {Railroad Co. vs. Letson, 2 How., 
497 ; Marshall vs. Baltimore and Ohio Railroad Co., 16 How., 314; Cov- 
ngton Drawbridge Co. vs. Shepherd, 20 How., 232 ; Ohio and Mississippi 
Road Co. vs. Wheeler, 1 Black, 286; Railway Co. vs. Whitton, 18 Wall., 
290 ; Bank of Augusta vs. Earle, 13 Pet., 585. 


Terry vs. Imp. Fire Ins. Co. 
Rep’d Jour’, p. 824, 


EVIDENCE. 


$178. Lire.—Taken in a Foreign Country—A deposition 
taken in a foreign country in which the witness speaks of pa- 
pers not produced, is competent testimony if the papers are 
such as would not probably be preserved or are not in the 
possession or power of the witness offering the deposition. 
* United States vs. Doebler, 1 Baldwin, 519; Tilgman’s Executors vs. 
Fisher, 9 Watts, 441. Cases of Steinkeller vs. Newton, 9 Carr. and & P., 
318, and 1 Greenl. Ev., sec. 88, distinguished. 

The testimony of the custodian of foreign church records is 
competent testimony as to the manner of keeping the same. 


Vanderdunk vs. Thelluson, 8 Q. B., 812. 


A transcript of the dates of birth made from the records and 
sworn to-by such officer as a correct abstract is competent 


L 


evidence. 

1 Greenl. Ev., 3 485; Hyam vs.Edwards, 1 Dall., 2; Kingston vs. Lesley, 
10 8. & R., 383. 

Facts concerning may be established by general repute in 
the family, proved by a surviving member of it, in all cases 
where they occur incidentally and in relation to pedigree, in- 
cluding dates of birth. 

1 Greenl. on Ins., 3 103, 104. 

American Life Ins. & Trust Co. vs. Rosenagle and Wife. 


Rep’d Jour’l, p. 869. Pa. 8. C, 


§ 179. Liue.—Estimation of by Jury.—Agent’s Instructions.— 
Admission of Policy.—A jury is fot at liberty to disregard the 
uncontradicted testimony of a witness of fair fame. 

Harding vs. Brooks, 5 Pick., 244 ; Newton vs. Pope, 1 Cowen, 109. 
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But they are not obliged to blindly follow such testimony, but 
to judge of its credibility, and act on it only so far as it seems 
reasonable and true. 

Harding vs. Brooks, supra; Printing Co. vs. Hickborn, 4 Allen, 63. 


Where the uncontradicted testimony as to instructions from 
the company to its agent, to withhold policies forwarded when 
the life had meanwhile become unsound, was not so definite 
and positive that the jury, in the exercise of a sound discretion, 
might not deem it insufficient to prove that the agent, in with- 
holding a policy, acted under alleged instructions from the com- 
pany, the court will not interfere with the finding. Such in- 
structions would naturally be of sufficient importance to appear 
in the printed instructions of the company, and a jury have a 
right to consider the non-production of such printed instruc- 
tions in judging of the agen of the parol evidence offered 
in its place. ° 

Goodrich vs. Weston, 102 Mass., 363. 


Where the answer denied the delivery of the policies only, 
but there was no denial of the execution or the signatures, 
Held, that the policy was on its face competent evidence, and 
the refusal to exclude it for want of proof of the signatures of 
the officers under the general objection, as “incompetent and 
immaterial,” is not error. 

Gen. St. Minn., ch. 73, 3 82, Laws, 1867, ch. 67; 18 Minn., 448 ; Sar- 


geant vs. Kellogg, 5 Gilen, 280; Buntain vs. Bailey, 27 Ill., 406; Rinds- 
koff vs. Malone, 9 Iowa, 540; Atkins vs. Elwell; 45 N. Y., 753. 


Schwartz vs. Germania Life Ins. Co. 
Rep’d Jour’l, p. 924. 


MISREPRESENTATION. 


$180. Lire.—By General Agent voids the Policy.— Insured en- 
titled toa return of Payments.—It appeared from the evidence 
that the insured were induced by the general agent to take out 
policies on the ten year life plan, on the representation that af- 
ter the fourth year the notes would be successively canceled by 
dividends, and that after two annual payments they would be 
entitled to paid-up participating policies for as many tenths, on 
equally favorable terms. On finding, after the fourth annual pay- 
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ment, that the first note had not been canceled, by the dividend, 
paid-up policies were demanded of the agent in accordance with 
the understanding. Instead of participating policies, simple 
paid-up policies for reduced sums, together with the notes, were 
returned to them, which were repudiated after discovering their 
true character. Held, that if participating policies had been re- 
turned, as demanded, it would have been a waiver of all ques- 
tions of fraud in the procurement of the first policies by the 
agent. But the insured had a right to decline a subsequent 
offer of participating policies fron the company. Held, that 
necessary ignorance of the agent as to the future dividends of 
the company did not relieve his representations of their fraudu- 
lent character. 
Knuckolls vs. Lea, 10 Hum., 577. 


Held, that the act of receiving the paid-up policies accompa- 
nied with an immediate reptdiation of them, was not a waiver 
of the rights of insured to rely upon the fraud in the original 
transaction. 

Knuckolls vs. Lea, 10 Hum., 582. 


Held, that if the alleged misrepresentation had arisen through 
the agent’s reference to another class of policies, the contracts 
were invalidated by a mutual error. 

Story, Eq., 134. . 

Held, that as the original contracts were procured by fraudu- 
lent representations, they were void ab initio, and the complain- 
ants have a right to have them so declared, and to have a de- 
cree for the money paid by them senpeinny. 


Martin et al. vs. Aitna Lrfe Ins. Co. 
Rep’d Jour’l, p. 899. 


PLEADINGS. 


§ 181. Lire.—lIssue not raised in.—An answer in an action upon 
a policy of insurance set up failure of consideration, and the fact 
that payment of the premium had not been made, which, under 
the terms of the policy, would defeat it. The court instructed 
the jury that they could inquire if waiver of payment by defend- 
ant was made, and if found, the non-payment would constitute 
no defense. Held, that the instruction was incorrect because the 
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issue of waiver was not raised by the pleadings ; following Lam- 
bert vs. Palmer, 29 Iowa, 104. 


Bernhard, administrator, vs. Washington Life Insurance Co. 
April Term, 1875, 


PLEADING AND PRACTICE. 


§ 182. Fire.—As to the Policy in the Declaration.—It is not a 
valid objection to the admission of the policy as evidence by the 
insured, that the declaration counted on a policy of a corpora- 
tion existing under the laws of another State, and the execution 
of the policy had not been proved. 

Peoria Mar. & Fire Ins. Co. vs. Perkins, 16 Mich., 380 ; The People vs. 
John, 22 Mich., 461. 

Nor was it incumbent on the insured as preliminary to intro- 
ducing the policy to show that the company was not acting ille- 
gally in insuring property within a State where it was not au- 
thorized. It was to be presumed as against the company, in the 
absence of proof to the contrary, that the contract was effected 
legally and in good faith. Nor was it fatal to the admission of 
the policy that a special count in the declaration stated under 
a videlicet that the contract was made in the city of B., whereas 
the true place was in another State, so long as nobody was 
misled. 

Mistyn vs. Fabrigas, and notes ; Smith’s L. C. Tidd’s Prac., 4 ed., 363 ; 
Spencer’s Eq. J., 699. 

Where the policy insured P. as sole and unconditioned owner, 
“loss, if any, payable to S., as his interest may appear,” and 
further provided that it should be void if P. was not such sole 
and unconditioned owner, Held, that where the whole declaration 
was constructed on the theory that the plaintiff P. possessed the 
entire interest, the introduction of the expression, “ for the use 
and benefit of” S. in the declaration had no effect to vary the 
issue from what it would have been if the phrase had been 
omitted. Held, that the occurrence of the expression in the 
policy did not necessitate proof of any interest by S. in the in- 
sured property. 


Clay Fire & Mar. Ins. Co. vs. Huron Salt and Lumber Mfg. Co. 


—§ 175. 
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© § 183. Lire.— Parties to swit_—Denials not on Oath.—Where 
the money,paid by insured for policies through the misrepre- 
sentation of the agent was decreed to be returned on account of 
the fraud, Held, that as it never became the property of the 
company in consequence of the fraud, the beneficiaries acquired 
no interest and are not proper or necessary parties to the suit. 
Held, that where the answers of the company and agent were 
not on oath, their denials of the allegations of fraudulent mis- 
representations, and as to the acceptance of paid-up policies, 
only make up an issue. 
Martin et al. vs. Aina Life Ins. Co. 


PREMIUM NOTE. 


§ 184. Fire.—RLiability for Assessment on.—The charter pro- 
vided that assessments on premium notes should be limited to 
losses incurred during the continuance of the policy, that they 
should be made equitably, that they should be liens on the prop- 
erty that may be compulsorily collected, and that the insurance 
should be void while they remained unpaid. Held, that the ex- 
piration, or surrender and cancellation of the policy relieves the 
assured from all assessments on his premium notes, except such 
as were previously made. 

Flanders on Fire Ins., 23. 

. It rests on the underwriters to show that the assessment was 
one to which the insured was bound to contribute. 

Atlantic Ins. Co. vs. Fitzpatrick, 2 Gray, 297. 

The underwriter must show that the loss took place during the 
term of the policy, and all the members liable were ratably as- 
sessed. 

Ins. Co. vs. Harney, 45 N. Y., 298 ; Long Pond Ins. Co. vs. Houghton, 6 
Gray, 77, 82 ; Herkimer Co. vs. Fuller, 15 Barb., 375 ; Bangs vs. Gray, 15 
Barb., 272 ; Ohio Co. vs. Marietta Co., 3 Ohio St., 350 ; Ins. Co. vs. Har- 
vey, 45 N. H., 298; Hart vs. Achilles, 28 Barb., 576 ; Dana vs. Munro, 38 
ibid., 528. 

It is not necessary that the assessment be levied with absolute 
accuracy, but there must be a fair and substantial compliance 
with the requirements of the charter. An asséssment involving 
previous losses, and in which subsequent assessments were levied 
on members who had paid to make up the deficiency of those 
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who had not, without first endeavoring to secure compulsory 
payment, was not an equitable assessment in which failure to 
pay would forfeit the insurance. It was the duty of the com- 
pany to have enforced the payment from solvent delinquents. 
Planters Ins. Co. vs. Comfort. 
Rep’d Jour’l p. 847. Miss. 8. C. 


PROOF OF LOSS. 


§ 185. Fire.—As Evidence— Waiver of.—Proofs of loss are 
competent evidence of a compliance by insured with his cove- 
nant and a condition precedent to his right of recovery. 

Flanders on Fire Ins., 3 527, 528. 

But they are not evidence of the quantity and quality of the 
property lost. A repudiation of the company’s liability by the 
secretary in response to a letter from the insured, notifying of 
the loss, is a waiver of the requirement of preliminary proof. 

Post vs. Aitna Fire Ins. Co., 43 Barb., 351; Clark vs. Ins. Co., 6 Cush., 
340. 

Planters Ins. Co. vs. Comfort. 

—§ 184. 


§ 186. Marine.—Conclusive as to Insurer's liability—Where 
the policy required due proofs of loss, and suit to be commenced 
within a limited time, these conditions must be substantially 
complied with. The proofs of loss must show the nature and 
extent of the insurer’s liability upon which the latter may rely. 

Irving vs. Excelsior Fire Ins. Co., 1 Bosw., 507 ; Phillips on Ins., see. 
1805 ; Angel on Ins., sec. 228, ete. 

Where the policy provided that there should be no liability for 
aloss of less than five per cent., and the proofs as furnished by 
insured, prior to the trial, claimed damages of less than five per 
cent. Held, that additional damages cannot be shown for the first 
time upon the trial for the purpose of bringing the loss up to the 
required amount. 


De Grove vs. Metrop. Ins. Co. 
Reported Jour’! p. 909. 


RECEIPT. 


§ 187. Marine.—Not a complete Contract.—Status of Insurance 
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under.—Agent gave the insured a receipt acknowledging $100 
premium on their application for $8,000 insurance, on 41 bales 
of cotton, from Macon to Alexandria by railroad, and by steamer 
from Alexandria to New York. No specified risk was mentioned 
in the receipt. It was customary for the agent to give such re- 
ceipts as sufficiently binding, but afterward to give policies in 
exchange for them when desired. No policy in this case was 
asked for or given. The insurance was treated by the agent, and 
company as a marine risk. 

Held, that the receipt cannot be regarded as a complete con- 
tract of insurance. It would be in excess of the agent’s au- 
thority to bind the company by a contract in which the nature of 
the risk was not specified. Every policy must specify the peril 
insured against. 

Phillips on Ins., sec. 35; Baptist Church vs. Brooklyn Ins. Co., 28 N. Y., 
153, 161, 164; Tyler vs. New Amsterdam Ins. Co., 4 Robt., 151. 

Held, that the receipt must be treated as a mere application, 
and evidence of a title to insurance. 

Ellis vs. Albany City Fire Ins. Co., 50 N. Y., 402. 


The insured must be presumed to have known the character 
of the company’s business, to have expected an appropriate po- 
licy, and ta have expected insurance on the usual terms im- 
posed by the company. The insurance must be governed by 
the conditions imposed by such a policy as the insured was 
entitled to upon his application. 

De Grove vs. Metrop. Ins. Co. 


RE-INSURANCE. 


§ 188. Fire.—Measure of Liability—In the case of an or- 
dinary policy of insurance, and a loss, the sum insured is the ex- 
tent of the insurer’s liability, but not the measure of the claim 
of the assured. The contract being one of indemnity, he is en- 
‘titled only to that, and the actual loss sustained by the assured 
is the measure of indemnity to which he is entitled when it is 
less than the sum insured. 


Bainbridge vs. Nelson, 10 East., 346 ; Hamilton vs. Mendes, 2 Burr., 
1210. 
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Where an insurance company, after having taken a risk and 
re-insured in another company to indemnify itself against loss 
on its policy, discharges its liability by the payment of a less 
sum than that re-insured, the sum so paid by it will be taken 
as the amount of damage sustained, and the measure of indem- 
nity to be recovered of the second company. 

Howe vs. Mut. Safety Ins. Co., 1 Sandf. R., 137; Eagle Ins. Co. vs. La- 
fayette Ins. Co., 9 Ind., 443, excepted to. 

And where the policy of reinsurance contained this clause : 
“ Loss, if any, payable pro rata, at the same time and in the same 
manner as the reinsured company,” in case of a loss the rein- 
surer will only be bound to pay at the same rate the reinsured 
shall pay ; so that, if the reinsured pays only ten cents on the 
dollar of its insurance, the reinsurer will pay at the same rate on 
the amount of its policy. 

dll. Mut. F. Ins, Co. vs, Andes Ins. Co. 

Rep’d Jour’l, p. 820. 

TITLE. 


§ 189. Fire.— What constitutes sole Ownership.—The posses- 
sion of a bare legal title by the insured, while the equitable es- 
tate and interest, and the right to be immediately invested with 
the legal title, belonged to another, is not sole and unconditioned 
ownership, and where the policy provided that it shall be void 
if the insured be not such owner, the insurance is void. 

Columbian Ins. Co. vs. Lawrence, 2 Pet., 25 ; Hough vs. City Fire Ins. 
Co., 29 Ct., 10. 

The rejection of an offer to prove such equitable title on the 
part of the company is erroneous. 

Clay Fire and Mar. Ins, Co. vs. Huron Salt and Lumber Mfg. Co. 

—$ 175. 


UNAUTHORIZED INSURANCE. 


§ 190. Fire.— What constitutes in Michigan—The Michigan 
statute against unauthorized insurance does not prohibit an un- 
authorized company from contracting in another State for in- 
surance on Michigan property. Quere, whether an unauthorized 
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company may defend against an action brought in a Michigan 
court on a Michigan contract, by pleading its own misconduct. 


Clay Fire & Mar. Ins, Oo. vs. Huron Salt & Lumber Mfg. Oo. 
—$§ 115. 


VACANT AND UNOCCUPIED. 


§ 191. Fime.—Construction of the Policy Phrase.—The tenant 
had removed some two months before, and was no longer occu- 
pying or paying rent for the house. He only held the key to de- 
liver to the owner on his return. The owner had been notified 
of his removal and had requested him to leave it to some one 
else, but had afterward countermanded the order. There was 
a table, crib, and straw tick in the house, for which no owner- 
ship was claimed. Held, that the fair and reasonable construc- 
tion of the policy clause “vacant and unoccupied,” is that it 
should be without an occupant, without any person living in it ; 
the language is not used in a technical, but in a popular sense. 
Held, that the house was vacant and unoccupied within the 
meaning of the policy. Held, that mere legal possession is not 
occupancy. 

American Ins. Co. vs. Padfield et al. 

Rep’d Jour’l, p.J893. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS. 


SOUTHERN GRAND DIVISION. 


January Term, 1875. 


Appeal from St. Clair Circuit. 


THE AMERICAN INS. CO., Garnisaee or Martin An- 


DERSON, Appellant, 
vs. 


JAMES H. PADFIELD ayn ANDREW PADFTIELD, 
Appellees. 


A fair and reasonable construction of the language, ‘‘ vacant and unoccupied,” in 
a policy, is that it should be without an occupant, without any person living 
in it. The language is not used in a technical but in a popular sense. 

The tenant had removed some two months before, and was no longer occupying 
or paying rent for the house. He only held the key to deliver to the owner on 
his return. The owner had been notified of his removal and had requested 
him to lease it to some one else, but afterward countermanded the order. 
There was a table, crib, and straw tick in the house for which no ownership was 
claimed. 

Held, that the house was vacant and unoccupied within the meaning of the policy. 


J. M. Bamey and J. I. Nerr, of Freeport, Ill., for Appellant. 
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Said policy was void by reason of the premises insured being 
vacant and unoccupied at the time of the loss. 

The condition of the policy here involved is as follows: “If the 
above mentioned premises, or any portion thereof, shall be occupied 
or used so as to increase the risk, or become vacant and unoccupied, 
or the risk be increased by the erection of adjacent buildings, or by 
any means whatever, without the assent of the secretary of this com- 
pany indorsed hereon, then and in every such case, this policy shall 
be void, and the assured shall not be entitled to recover from the 
company any loss or damage which may occur in or to the property 
hereby insured, or any part or portion thereof.” 

In the application, the assured, to the following question in relation 
to the occupancy of the premises to be insured, viz., “ For what pur- 
pose occupied, and by whom ?” answered, “‘ Dwelling by tenant.” 

The proof is, that a very short time after the application was made, 
if not before, the tenant, who for a year or more had had the posses- 
sion of the house, moved out, leaving it vacant and unoccupied, in 
which condition it continued up to and at the time of the fire. 

It will be insisted, because the last tenant still held the key to the 
house, and because there remained in it three articles of personal 
property, viz., a table, a crib and a straw tick, the house was neither 
“ vacant” nor “ unoccupied.” 

It should be observed that ‘the testimony nowhere discloses the 
ownership of these three articles. It does not appear that they be- 
longed to the outgoing tenant, or if they had belonged to him, whether 
they had not been thrown away and abandoned by him as worn out 
and valueless. On these subjects the testimony is silent. 

In the estimation of the tenant the house was vacant, and he so 
swears. The understanding of all the other witnesses who had 
knowledge of the situation of the house is precisely the same. That 
situation, according to the common understanding of men, and the 
ordinary use of language, was a “vacant and unoccupied house.” If 
it was occupied, who was the occupant? Not the former tenant, cer- 
tainly. Such occupancy is expressly disclaimed by him. Not only 
does he swear it was vacant, but he swears that so far as he was con- 
cerned, “he didn’t consider he had anything more to do with the 
house than to keep the key, and when the owner came, to give it to 
him.” He certainly was not holding it as a place of storage of a por- 
tion of his household goods. The only affirmative inference that can 
be drawn in relation to the three articles of personal property shown 
to have remained in the house, is, that the tenant regarded them as no 
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longer his, but that when he moved out, he left them behind as not 
worth the moving. 

The presence of these articles in the house did not constitute an 
occupancy, nor do they relieve the house from the charge of being 
vacant, either in the popular or in the legal and technical sense of 
that word. 

The words “ vacant and unoccupied,” as used in the policy, should 
be construed with reference to the subject matter of the contract and 
the obvious purposes for which such a stipulation was inserted 
therein. The design of the stipulation was manifestly to secure the 
insurance company against such change in relation to the occupancy 
as might tend to increase the liability of the building to destruction 
by fire. 

At the time the policy was issued the insured warranted the 
insurer that the building was occupied as a dwelling by a tenant. 
Such occupancy involved necessarily the presence of furniture and 
other personal property of value to the assured, and which he would 
be presumed likely to care for and to seek to preserve from destruc- 
tion. It also involved the presence of a tenant inhabiting the build- 
ing, and exercising over it such care and vigilance as might be ex- 
pected from ordinary men. 

The occupancy here stipulated for is something substantial and 
actual. There is no room for constructive occupancy, if such a thing: 
is possible. The occupancy which the parties to the contract must 
be deemed to have had in view, was one which would have some sub- 
stantial and tangible relation to the safety of the property. A mere 
constructive possession would not be such occupancy. 

We submit, that holding an entire abandonment of the building, 
and of all care over it, and a removal substantially of all furniture 
and property from it, not sufficient to render it “ vacant and unoccu- 
pied,” in the meaning of this contract, because, forsooth, two or three 
unimportant, worthless and abandoned articles of furniture are suf- 
fered to remain in it, would be a mere evasion of the stipulation. 

Doubtless so long as a tenant holds the key to a building he holds 
possession of the building, not actually, but by construction and in 
contemplation of law. The same may be said of his leaving two or 
three trifling and unimportant articles of property in it. In neither 
case is the possession anything more than nominal and constructive. 
Occupancy, however, in the very nature of things cannot be construc- 
tive. It must be actual and real. The words, ex vi termini, import 
actual, as contradistinguished from constructive, possession. 
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“An occupant is one who has the actual use or possession of a 
thing.” Redfield vs. Utica and Syracuse R. R. Co., 25 Barb., 54, 58 ; 
Bouv. Law Dict., title, Occupant. 

We submit, then, that the dwelling house in question being vacant 
and unoccupied at the time of the loss, the policy, by its own express 
terms, was void. 

The court erred in giving to the jury appellees’ second instruction. 

That instruction was as follows: “The court further instructs the 
jury, that if they believe, from the evidence, that Anderson’s tenant 
had the actual possession of said premises and the key of said house, 
and had a portion of his household goods in said house, and with the 
right to occupy the same until Anderson should move back into said 
house, then said house was not ‘ vacant and unoccupied’ within the 
meaning of said policy of insurance.” 

Most that need be said in relation to this instruction has already 
been stated. 

It should be remembered that there was no attempt whatever to 
show any actual possession of the premises by Anderson’s tenant be- 
yond having the key, and what may be inferred from the further fact 
that three articles of personal property were allowed to remain in the 
house. Beyond this, so far as this instruction directs the minds of 
the jury to the inquiry whether the tenant was in the actual posses- 
sion, it is based upon no evidence, and directed the minds to any 
inquiry not arising from the testimony. 

We cannot see how the right to occupy the house could make any 
difference if it existed. The right to the occupancy was immaterial. 
The fact of the occupancy was the only relevant inquiry. It matters 
not how clear and incontestable may have been the right of this 
tenant to hold the premises. If he in fact abandoned them and left 
them vacant, the right in no way avoids the forfeiture which the pol- 
icy imposed. 

This instruction then, viewed in the light of the testimony on which 
it is based, must be either regarded as directing the jury to consider 
the questions not in proof, or as telling them in effect that if the ten- 
ant held a key and a table, a crib and a straw tick remained in the 
house, it was not “vacant and unoccupied” within the meaning of 
the policy. That such latter proposition was erroneous, we think we 
have sufficiently argued already. 


Wa. H. Unperwoop, for Appellees. 
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Water, J. 

In this case appellees sued out a writ of attachment against Martin 
Anderson from the Circuit Court of St. Clair County. It was issued 
on the 28th day of February, 1872, and was served on the same day by 
levying on lots eleven and twelve in Williams’ first addition to the town 
of Lebanon in that county, and by summoning James R. Padfield as 
garnishee 

On the first day of the following July, Anderson applied for and ob- 
tained a policy of insurance on a dwelling-house on the premises. 
The poli¢y was for insurance for five years from that date. arly in 
September following the house was destroyed by fire, and on the 20th 
of the same month a further affidavit was filed in the attachment suit, 
that by reason of the destruction of the house by fire, that the pro- 
perty attached had thereby become insufficient to satisfy plaintiff's 
debt, and thereupon an alias writ of attachment was issued and 
served on appellants as garnishees. 

On the 2d day of April, 1873, a trial was had in the attachment suit, 
which resulted in a judgment in favor of plaintiffs for $1,196.43, and 
costs of suit. Interrogatories were filed, which were answered by ap- 
pellants, denying all indebtedness to Anderson, and all liability on the 
policy. At the September term, 1874, a trial was had upon the inter- 
rogatories and answer, by the court and a jury. A verdict was found 
for the plaintiff for six hundred dollars. A motion for a newetrial 
having been overruled, judgment was rendered on the verdict, from 
which this appeal is prosecuted. 

The defense relied on consists of the breach of three conditions in 
the policy: First, that Anderson warranted the premises to be free 
from incumbrances, when he made his application for insurance, when 
it was at the time subject to the levy of the writ of attachment. Sec- 
ond, that the house had become vacant, and had so remained for about 
two months before, and was vacant at the time it was burnt, and An- 
derson had notice thereof; whilst the validity of the policy was, by a 
condition therein, made to depend upon its continuous occupancy, and 
it provided that if the house should become vacant and unoccupied, 
the policy should become void, and the assured should not be enti- 
tled to recover for loss. And third, the assured did not make and fur- 
nish the proofs of loss, as required by the policy, within the time or 
in the manner specified. 

In the view we take of this case, it becomes unimportant whether 
or not the levy of the attachment was an incumbrance until followed 
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by a judgment, or whether the property seized was defendant's home- 
stead, and not liable to attachment; other questions control and are 
decisive of the case. 

The evidence incontestably shows that no person was residing in 
this house, or had been for about two mouths prior to, or at the time 
of the fire. The tenant in possession at the time the insurance was et. 
fected, testified that he had removed from the house that length of 
time before, and notified the assured of the fact, who requested him 
to lease it to some one else, but afterward countermanded the direc- 
tions, and it had remained unoccupied until it was burnt. 

He says that he did not consider that he had anything more to do 
with the house, that he was not occupying it or paying rent for it; he 
only had the key to deliver to Anderson when he came back from 
Missouri. That there was a table, a crib, and a straw tick in it, in the 
house when it burnt. A number of persons testified that the house 
was vacant. 

We think there cannot be the slightest room to doubt that the house 
was vacant and unoccupied when the fire occurred, and had been for 
two months previously. A fair and reasonable construction of the lan- 
guage, “ vacant and unoccupied,” is that it should be without an oc- 
cupant, without any person living in it. This is the popular meaning 
of the language as appears from the evidence. Several witnesses know- 
ing that no one was residing in it, testified that it was vacant, and so 
would the great majority, if not all persons, say the samething. The 
language is not used in a technical, but in a popular sense. If the 
house had been situated when insured as it was when it was burned, 
and the assured had answered that it was occupied by a tenant, would 
any one doubt that such representation was false ? Or suppose assured 
had owned the property in fee, had been, as he was, absent in Missouri, 
and had received the key from the tenant, and he had answered that he 
was occupying the house, although it had been situated as it was when 
it was burned, would any one suppose that the technical rule that the 
fee draws to it for some purposes the possession, have made the answer 
true, or that he could have answered his warranty, that the house was 
occupied by him? We suppose no one would socontend. For some 
purposes the law might regard the leaving a few such articles in a 
house as carrying with them possession in their owner. But in such 
cases there must be an intention to thus take and hold possession, but 
here there was no such intention by the tenant ; on the contrary he dis- 
claimed all possession. But such possession is not occupancy .in its 
popular sense. 
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We think it clear, from the evidence in the case, that the house when 
burnt was vacant and unoccupied. That Anderson was notified of 
the fact and acquiesced in it, and that the condition that it should re- 
main occupied was broken, and the policy became void, and the com- 
pany [were not obligated] to pay any portion of the loss. 

This disposes of the case, and renders the discussion of other ques- 


tions unnecessary. The judgment of the court below must be re- 
versed, and the cause remanded. 
Judgment reversed. 


SUPREME COURT OF TENNESSEE. 


December Term, 1874. 


NATHAN MARTIN, NATHAN CLINE, ann L. BERN- 
HEIM, 


‘8. 


AXTNA LIFE INSURANCE COMPANY. 


It appeared from the evidence that the general agent induced the insured to take 
out policies on the ten year life plan by representing that the dividends after 
the fourth year would cancel the notes successively, and after two annual pay- 
ments they would be entitled to paid-up participating policies for as many tenths 
on terms equally favorable. 


On finding after the fourth payment that the first note had not been canceled by 
the dividends, paid-up policies were demanded from the agent in accordance 
with the understanding. Instead of participating policies, simple paid-up 
policies tor reduced sums, together with the notes, were returned to them, which 
they repudiated after discovering their character. 

Held, that if the policies demanded had been returned it would have been a waiver 
of all questions of fraud in the procurement of the first policies. But after the 
tender and refusal, the plaintiffs had a right to decline a subsequent offer 
of participating policies. 

Held, that the fact that the agent could not know what would be the further divi- 
dends of the company did not relieve his representations of their fraudulent 
character. 

Held, that as the original contracts were procured by fraudulent representations 
they were void ab inilio, and complainants have a right to have them so de- 
clared and to have a decree for the money paid by them respectively. 


Held, that as the money paid by insured never became the property of the com- 
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pany in congequence of the fraud, the beneficiaries acquired no interest’ and 
are not proper or necessary parties to the suit. 


Held, that as the answers of the company and agent were not on oath, their de- 
nials of the allegations of fraudulent misrepresentations, and as to the accep- 
tance of paid-up policies and the notes, only make up an issue. 

Decree of chancellor affirmed. 


Nicuoxrson, C. J. 


Complainants, Nathan Martin, Nathan Cline and L. Bernheim, filed 
separate bills, in the Chancery Court at Nashville, against the Aitna 
Life Ins. Co., and W. D. Talbot, to have three life policies, issued to 
them respectively, rescinded for fraud, and the amounts of premiums 
paid refunded. The three policies were issued on the same day, were 
in all respects the same except as to amounts ; the allegations of the 
several bills were substantially the same, as well as the statements of 
the answers—for which reasons they were consolidated and heard to- 
gether, the proof in the several cases, by agreement, being used in all 
the cases. 

Nathan Martin’s life was insured for $5,000, for the sole and sepa- 
rate use of his wife, Rosalie Martin ; Nathan Cline’s for $10,000,—of 
which $8,000 was for the benefit of his wife, Emma and her children, 
and $2,000 for Abram and Kerry Cline, brother’s children ; and L. 
Bernheim’s for $10,000, of which $7,000 was for his wife, Ida, and 
$3,000, for three (3) sisters. 

The several policies were dated at Hartford, Conn., on the 2nd day 
of March, 1867, and countersigned at Nashville, Tenn., on the 18th of 
March, 1867, by W. D. Talbot, the agent of the Aitna Life Ins. Co. at 
Nashville. The policies were all on the “ ten year plan, of participat- 
ing policy.” In each policy it is provided, that the annual premium 
specified is payable on the 2nd of March, each successive year, for ten 
(10) years. And among other stipulations are the following: “In 
case the said assured shall not pay the said annual premium on or be- 
fore the several days hereinbefore mentioned for the payment there- 
of, then and in every such case the said company shall not be liable 
to the payment of the sum insured, or any part thereof, and this poli- 
cy shall cease and determine ; but it is agreed, that in the event this 
policy lapse from the non-payment of premiums after two (2) pay- 
ments of premiums have been made, to issue a paid-up policy for 2- 
10 of the amount insured ; three payments, 3-10 and so on ; and it is 
farther agreed that in every case where this policy shall cease, or be, 
or become void, all payments made thereon shall be forfeited to the 
said company,” etc. , 





1875.] Martin et al. vs. Aitna Life Ins. Co.. ' 901 


Instead of requiring the several complainants to pay the amounts 
of their annual premiums in cash, it was agreed that one half thereof 
should be paid in cash in advance, and a note for the other half pay- 
able at twelve (12) months, with interest. This process of paying 
one half of the premium iu cash and the other half by note, was to 
be repeated every year, during the ten years. , In pursuance of this 
agreement, the several complainants paid their premiums, by cash 
and notes, for the first four (4) years. 

The difficulty arose about the time the fifth (5th) annual premium 
was failing due. Complainants all allege that “said Talbot in his 
character of general agent stated, among other things, that upon the 
said ten year scheme the insured would have it in his power at any 
time after two (2) of the annual payments agreed upon should have 
been made, to take what was known and described as a paid-up partici- 
pating policy in lieu of the one then conditionally accepted, and that 
the contract of insurance would stand upon as favorable ground in 
every respect, to the full extent of the investment, as if the whole 
amount had been paid—explaining that by this statement he meant 
that the insured would realize, after he should have made the fourth 
(4th) payment agreed on, and at the time when the fifth (5th) payment 
should become due, the full benefits of a participating policy—that is 
to say, that the profits accruing from the contract would be sufficient 
to extinguish the first note, and that at each succeeding payment 
each successive note, according to the order in which they had been 
given, would, in like manner, be extinguished by accruing profits ; so 
that after the fourth (4th) payment there would be no increase or ac- 
cumulation of the debt incurred, and at the end of fourteen (14) years 
the dividend on the whole sum thus understood to be invested 
would be paid in cash, or, at the option of the insured, was, as he ui 
lowed, to operate as an enlargement of the policy. This, they allege 
the said Talbot described as an especial feature of the scheme, and 
was with complainants a prevailing consideration. 

Complainants further allege, that while preparing to make their 
fifth (5th) payment of annual premiums, they were furnished by the 
agent, Talbot, with a statement, showing that the first notes, instead 
being recognized as paid up by receipts of profits, and canceled as 
had been agreed on, would be entitled only to be credited with some 
small amounts. 

Complainants say that upon getting this statement they immedi- 
ately made up their minds to accept the alternative proposition be- 
fore mentioned, as offered by said Talbot at the inception of the con- 
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tract of insurance, and to take a paid-up participating policy for the 
(4-10) four tenths of the whole amount of the policy, thereby alto- 
gether abandoning the original policy, and taking in lieu thereof a 
participating policy for four tenths (4-10) of the original amount, and 
that they so notified said agent. Of course, they say, this scheme 
contemplated leaving outstanding the four (4) notes which were to 
be paid up in the manner already stated. 

Complainants allege that soon after notifying the agent of their 
purpose to abandon the original policy and to accept a paid-up par- 
ticipating policy for four tenths (4-10) thereof, the company, through 
their agent, Talbot, returned to complainants their several notes for 
the first four’ (4) years, and sent or handed to them severally paid-up 
non-participating policies ;—that to Martin for about $680, and those 
to Cline and Bernheim for about $1,700, each; but complainants 
charge that on receiving these non-participating paid-up policies and 
their several notes, they at once charged the proceeding to be a gross 
fraud, and indignantly refused their acquiescence therein ; and they 
now tender the several policies, together with their several notes, as 
parts of their respective bills. These papers, they say, as policies of 
insurance are a fraud, not only because of their being of too small an 
amount, but by reason of their not being participating policies, and 
giving no interest to complainants in the profits, as well as because 
the company delivered up the notes instead of canceling the one first 
due, and holding the others subject to cancellation as agreed on. 

It appears from the allegations of the bills, that the fraud com- 
plained of consists in this—that Talbot induced complainants to enter 
into the contracts of insurance upon the representation that upon the 
ten year participating plan, after the fourth (4th) annual payment, 
the dividends coming to complainants would pay up each year one of 
- the notes given for half the premium, so that at the end of ten years 
all the cash portion of the premiums would be paid, and four (4) of 
the premium notes would be outstanding, which, by the fourteenth 
(14th) year would be paid by their dividends. And that as further 
inducement the agent agreéd, that after two (2) annual payments of 
premiums, if they chose to pay no more cash, they might surrender 
their original policies and take in lieu thereof paid-up participating 
policies for 2-10 or 3-10 or 4-10 of the original amount, according to 
the number of premiums they had paid ; and that their outstanding 
premium notes would be paid up by their dividends,—whereas they 
allege that when the fifth premium became due, instead of their first 
premium notes being paid up by dividends and canceled as provided, 
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ouly a small credit was entered on each of the notes agreed to be can- 
celed. The misrepresentation alleged consisted, therefore, in the state - 
ment that after the fourth (4th) year the dividends would be sufficient 
to pay a premium note—or one half of the annual premium, which 
would be 50 per cent. on the amount of the premium. It was this 
representation, in which complainants say they confided, which induced 
them to make the contract, and they charge that this representation 
was made falsely and fraudulently. 

Complainants charge that the company was guilty of further fraud 
jn issuing and sending to them paid-up non-participating policies, 
when they notified the agent, upon the falling due of the fifth (5th) 
annual premium, that they would abandon the original policies, and 
require paid-up participating policies. 

The insurance company and Talbot answer, but not on oath. They 
admit the making of the contracts for insurance, but insist that the 
policies were issued to the beneficiaries named therein and not to 
complainants themselves, and hence that the beneficiaries ought to be 
parties. It is admitted that after the payment of four (4) annual 
premiums, in cash and notes, complainants would have been entitled 
to participate in the dividends, until the tenth (10th) annual payment 
should be made in cash and notes; and afterward the dividends 
would have been appropriated to the principal and interest of the 
notes until both should be absorbed ; but it is denied that Talbot pre- 
tended to know or say when this would be ; though he may have said, 
that if the dividends continued to be as large as they were the year 
previous, that it would be but a few years before the notes would be 
paid by the dividends. 

It is answered, that after the four premiums had been paid, com- 
plainants elected to take in lieu of the first policy a paid-up policy ; 
but defendants say that complainants did not want a paid-up partici- 
pating policy, and only demanded a paid-up policy ; that accordingly 
the premium notes and paid-up policy were delivered to complainants, 
and these were accepted in lieu of the first policies. Talbot answers, 
that he made no misrepresentations, was guilty of no concealment, 
and practiced no fraud, and that every allegation and insinuation tu 
the contrary is false. . 

Defendants say that they are now willing to return the old policies, 
. or issue new paid-up participating polices, if complainants will pay 
the interest already accrued, and will continue to pay the interest un- 
til the notes are paid in full by the dividends. The allegation in the 
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bills that the paid-up policies and notes were not accepted, is denied 
as false. ; ° 

As the answers were not on oath, the denials by defendants of the 
allegations of fraudulent misrepresentations, and as to the acceptance 
of the paid-up policies and the notes, only make up an issue. 

The depositions of all three of the complainants were taken. They 
concur in proving that they were engaged in business in Nashville— 
that they had no knowledge of the business of life insurance, and were 
disinclined to embark in it—that they were repeatedly called on at their 
business houses by the agent, Talbot, and urged to take policies— 
that they derived all their information on the subject of life insurance 
from him, and that he explained the operation of various plans, and 
specially recommended the ten year plan—showing by tables and 
figures its advantages as an investment. 

These three witnesses prove that they were induced to enter into 
the insurance contracts in consequence of the positive representation 
of Talbot, that upon the ten year plan, after the fourth (4th) year the 
dividends would amount to at least 50 per cent. and would be sufficient 
each year, during the ten years, to pay and satisfy one of the notes 
for half the annual premium, leaving four (4) notes outstanding at 
the end of ten years, which would be paid off in dividends in four (4) - 
more years. : 

Several other witnesses prove that they had conversed with Talbot 
in reference to the ten year plan, and that he had made similar state- 
ments to them as to the dividends being sufficient, after the fourth 
(4th) year, to pay each one of the premium notes. 

The deposition of Talbot, agent and defendant, was taken. In the 
course of his examination for defendants the following interrogatories 
and answers occur : 

Q. Did you misrepresent any fact or conceal or withhold any fact 
to induce either of complainants to enter into the contract? A. I did 
not. 

Q. Did each of said parties fully understand their contract with 
the Aitna Co.? A. I thought they did ia full. 

Q. Did you truthfully and fully explain to each of said parties, 
before the contract was made, tlie terms and meaning thereof? A, 
I did, or at least believed that they fully understood it. ; 

Q. Did you say to either of said parties that the dividends would 
equal 50 per cent? A. I say emphatically I did not. 

Q. Did yousay to either of the parties, that after. they had made ten 
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(10) payments, the dividends would absorb their unpaid notes in four 
(4) years, or within any specified time? A. I did not. 

Q. Did you say to either of said parties, that when they had execut- 
ed the fifth (5th) note, the first note would have been paid by divi- 
dends, and would be delivered up ; or did you specify any time within 
which any of the notes would be paid by the dividends? A. I did 
not ; I informed each of the parties that if they would take 50 per 
cent. of an annual life-rate in notes, instead of 50 per cent. of the ten 
year life-rate, and the dividends continued in the future as in the past, 
that the dividends would pay the first note on the fifth (5th) pay- 
ment, as the dividends were then 50 per cent. on the annual life plan, 
and that all the dividends on life policies were declared on the annual 
life rate, whether the payments were made in ten years or paid an- 
nually for life. 

Q. Was it possible for you to specify when either of the notes would 
be paid by the dividends? A. It was not, nor any other mortal 
man, * * * * * 

Two witnesses were examined for defendants, who proved that they 
had been connected with Talbot in his office, and that they never 
heard him represent that on the ten year plan the dividends would 
be 50 per cent. or would pay off the first note after four payments. 
Some other witnesses proved that they had taken policies from Tal- 
bot, and he made no such representations to them. 

The characters of the complainants and of Talbot are shown to be 
good. It is true that defendants are Jews or Israelites. It can scarce- 
ly be necessary for us to remark that this court can look neither to 
the nationality nor to the peculiar religious tenets of witnesses in de- 
termining the weight of their testimony. These witnesses all stand 
before us on the same level as to credibility, and their testimony must 
be weighed according to fixed rules. According to these rules we 
are bound to hold that the testimony of the three complainants, cor- 
roborated as it is by other witnesses, outweighs the testimony of Tal- 
bot, and that the allegation is sustained, to the effect that, on the ten 
year plan, the agent represented to complainants that the dividends 
after the fourth (4th) payment would be sufficient to pay off the first 
premium note, and that upon the payment of the fifth (5th) premium 
and the execution of the fifth (5th) note, the first note would be paid 
off and canceled by the dividend ; and so on, each year, during the 
ten years. 

But it is said that this was not such misrepresentation as could have 
misled complainants, and therefore that it was not fraudulent, be- 
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cause complainants must have known that it was impossible for Tal- 
bot to know what future dividend would be declared by the company: 
It is necessary to keep in view the relation between these parties. 
Talbot was the agent of a foreign corporation, which he represented 
as having assets to the amount of twenty millions of dollars. He was 
thoroughly informed as to all the intricacies and mysteries of the life 
insurance business, as well as with all the operations of his company. 
He was seeking patronage for his company, and was soliciting it from 
persons who were ignorant of all the workings of the life insurance 
machinery. They were dependent on him for the knowledge and in- 
formation on which he advised them to invest their money. What 
they desired was not only to make a safe, but a paying investment. 
and their decision was to be made by confiding in his integrity and 
his superior knowledge. He knew what hiscompany had been doing 
in the way of dividends for many years—he knew its ability and the 
manner of making profits. Complainants prove that he said the 
dividends would be at least 50 per cent. He says himself that he 
told them that “the dividends were then 50 per cent. on the annual 
life plan,” but he says it was impossible for him to tell what they would 
be in the future. Yet these credible witnesses prove that he did un- 
dertake to state, from his knowledge of what the company had done in 
the past, and of its ability at that time, with c nfidence that its divi- 
dends in the future would be at least 50 per cent. This statement 
made to complainants, in their situation, would naturally have all the 
force of the statement of a fact, and we have their testimony that 
they confided in it and were induced by it to enter into the contract. 

But it-is said that the representation was no more than the expres- 
sion of the agent’s opinion as to the future profits of the company, 
The proof, however, does not sustain the assumption that Talbot, 
merely expressed his opinion as to the future dividends of the com- 
pany. It is proved that he represented what the dividends would be 
and what would be the result at a given time. The representation is 
shown to have been false in fact, and could have been for no other 
reason than to influence complainants, and that it did influence them 
to enter into a contract which they would not have entered into but 
for the representation. Knuckolls vs. Lea, 10 Hum., 577. 

It is suggested in argument that the conflict in the testimony may 
be reconciled, upon the hypothesis that when Talbot represented to 
complainants that the dividends on their premiums paid in, after the 
fourth (4th) year, would be sufficient to pay off their first premium 
notes, and so,on year after year, he was referring to the rate of divi_ 
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dends declared on the annual life plan, upon the assumption that 
complainants would give their notes each year for 50 per cent. of the 
premium on the annual life plan instead of 50 per cent. on the ten 
year plan. It is true that Talbot in his deposition voluntered such 
an explanation of his representation, although in his answer he is con- 
tent with general and broad denials of the allegations of the bills 
But the testimony of the three complainants is so directly and irre. 
concilably in conflict with this hypothesis that we are unable to ac- 
cept it. 

One of the complainants, Cline, on cross-examination by defendants, 
was asked the question, “ Did you understand him (Talbot) to guaran- 
tee that the dividends would be equal to 50 per cent. of the amount 
paid in?’ To which he answered: “His language was that your 
dividends will be 50 per cent. I don’t know that he used the word 
guarantee, but I took it to be a guarantee from him. My reason is, 
that he said to me positively, as I understood, that my first note would 
be returned to me by my making the fifth (5th) payment, and so on 
by the sixth (6th) and soon.” The other two witnesses testify sub- 
stantially to the same effect. 

But if we could adopt the hypothesis, it would result that the con- 
tract was entered into under mutual error as to its terms, and in that 
view the contracts were invalid. 1 Story, Eq., 134. 

It is next insisted for defendants, that if Talbot was guilty of pro- 
curing the contracts by fraudulent representations, complainants 
waived the consequences of the fraud by accepting paid-up policies 
after discovering the fraud. It is certainly true that if a party, with a 
full knowledge that he has been defrauded and cheated, ratifies his 
contract, it is afterward too late to ask a remission. Knuckolls vs. 
Lea, 10 Hum., 582. . 

In their answer defendants rely upon the defense that complainants 
accepted the new paid-up non-participating policy in lieu of the firs, 
ten year participating policies. And Talbot in his testimony says 
that when complainants notified him that they had abandoned the 
first policies, he explained to them the difference between a paid-up 
policy simply, and a paid-up participating policy, and that they pre- 
ferred the former, whereupon he procured simple paid-up policies, 
and delivered them together with the premium notes, all of which com- 
plain ants accepted. 

Complainants all state, that as soon as they discovered that their 
first premium notes were not satisfied and canceled by their divi- 
dends, they notified Talbot that they would abandon the first ten 
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year policies, and demanded paid-up policies for 4-10 of their amounts, 
in pursuance of their understanding as to their rights when they en- 
tered into the insurance contracts. They state that in a few days 
Talbot, instead of giving to them paid-up participating policies, for 
4-10 of the original amounts, as promised, delivered to them simple 
paid-up policies, at the same returning to them their premium notes: 
They all deny that they accepted these policies in lieu of the original 
policies, but as soon as they discovered the character of the policies, 
they refused to accept them in lieu of their original policies, but 
charged Talbot at once with having swindled them in giving them 
simple paid-up policies, instead of paid-up participating policies, ac- 
cording to their agreement. They admit that soon afterward Tal- 
bot offered to take back the last policies, and substitute for them paid- 
up participating policies, if complainants would pay the interest on 
the notes, and so continue to pay until they were satisfied by divi- 
dends. But they state that when this offer was made, they had de- 
termined to commence suit, and for that purpose had placed the poli- 
cies and notes in the hands of their counsel. Having been swindled, 
as they charge, in they attempt to impose upon them the simple paid- 
up policies instead of the paid-up participating policies, they were 
unwilling to have any further transactions with the company or their 
agent, but determined to rely upon getting their rights at law. 

The proof is satisfactory, that when complainants determined to 
abandon and surrender their original ten year policies, they were 
willing to take in lieu thereof paid-up participating policies for 4-10 
thereof, according to the original understanding with Talbot ; and if 
such policies had been delivered to them, as they demanded, there 
would have been a waiver of all questions of fraud in the procure- 
ment of the first policies. But the proof shows that the policies fur- 
nished were not those which they had demanded, and hence their re- 
ceiving of these policies (but at the same time repudiating them as un- 
satisfactory) cannot be regarded as a waiver of their rights to rely 
upon the fraud in the original transaction: Upon discovering that 
the policies demanded had not been furnished, they had a perfect 
right then to decline to accept any other policies, and to resort to 
the courts for redress. 

It follows that as the original contracts of insurance were procured 
by fraudulent representations, the same were void ab initio, and com- 
plainants have a right to have them so declared, and to have a decree 
for the money paid by them respectively. As the money paid by 
complainants never became the property of the company, in conse- 
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quence of the fraud, the several beneficiaries, for whose benefit the 
investment was sought to be made, acquired no interest in the poli- 
cies, and therefore are not proper or necessary parties. 

The Chancellor arrived at the same conclusions, and we affirm his 
decree with costs. 


NEW YORK COMMISSION OF APPEALS. 


QUINCY C. DE GROVE, Respondent, 
us. 


METROPOLITAN INS. CO. Appellant.* 


An agent’s receipt, showing no specified peril insured against, cannot be regarded 
as a complete contract. It must be treated as a mere application and evidence 
of a title to insurance. 


Where it was customary for the agent to issue such receipts as sufficiently binding 
but afterward to exchange them for policies when requested, and no policy was 
asked for by insured; 


Held, that the insured must be presumed to have known the character of the com- 
pany’s business, and to have expected insurance on the usual terms. The in- 
surance must be governed by the conditions imposed by such a contract as the 
insured was entitled to upon his application. 


Held, that the proofs of loss are conclusive as to the company’s liability, and addi- 
tional damages cannot be shown for the first time upon the trial for the pur- 
pose of bringing the loss up to the five per cent. required by the policy. 

Judgment reversed. 


Appeal from the judgment of the General Term of the Supreme 
Court in the Second Department affirming a judgment at the circuit in 
favor of the plaintiff upon the decision of a judge without a jury. 

The action was upon an insurance policy. The complaint alleged 
an insurance of plaintiffs assignors by defendant, a domestic corpora- 
tion, on the 12th of December, 1865, through its agent at Macon, Geor- 
gia, upon forty-one bales of cotton, for the amount of $8,000 against 
loss or damage by fire or otherwise during its transportation from 
Macon to New York city, and alleges damage by fire on the 18th day 


* Argued Sept. 28, 1874. Decided January Term, 1875. - 
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of December, to four bales, to the amount of $600.04, and that due 
proof of such loss had been made and payment thereof demanded, 
and also alleges an assignment of the claim to the plaintiff. The an- 
swer, after admitting the incorporation of the defendant, and the Macon 
agency, and denying all the allegations not admitted, contains the fol- 
lowing : 

Third, these defendants aver that on the said 12th day of Decem- 
ber, 1865, the said Grannis held an agency inland navigation policy 
of this company, upon which he indorsed risks taken for the account 
of persons other than himself, which policy was the usual inland navi- 
gation policy issued by these defendants, by the terms of which it was 
among things provided that no suit or action against this company, 
for the recovery of any claim for loss or damage, upon, under, or by 
virtue of this policy, shall be sustained in any court of law or chancery 
unless such suit or action shall be commenced within the term of 
twelve months next after the loss or damage shall occur; and in case 
any such suit or action shall be commenced after the expiration of 
twelve months next after such loss or damage shall have occurred 
the lapse of time shall be taken and deemed as conclusive evidence 
against the validity of the claim thereby so attempted to be en- 
forced. And by said policy it is further provided, that no partial 
loss or particular average shall in any case be paid unless amounting 

to (5) five per cent. And they further aver that said Grannis 

had no right or authority to bind these defendants upon any inland 
risk, except by a proper indorsement on such agency policy, and 
not otherwise. 

Fourth, these defendants further aver that more than twelve 
months have elapsed since the making of any claim for loss or dam- 
age upon any risk insured against and indorsed upon the said policy 
of insurance issued to the said Grannis, the agent of the said 
defendants. : 

On the trial it appeared that the defendant company had two 
branches of business : one insurance against fire, and one marine and 
inland navigation insurance. These two branches were in separate 
departments. 

That in July, 1865, one Grannis had been appointed the defendant’s 
agent at Macon, Georgia, by written power “to receive proposals for 
insurance against loss or damage by fire, to act as a surveyor of build- 
ings or other property offered for insurance in Macon and vicinity, 
and to make insurance thereon by policies signed by the president and 
secretary, and countersigned by the said E. C. Grannis, and generally 
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to do and perform all other acts necessary to the successful prosecution 
of the business of fire insurance.” 

Under this commission he was engaged until the 19th of August, 
1865, when he suggested to the company lie could do well in their 
marine branch, and requested them to send him papers for that pur- 
pose. ‘To this the’ company assented by letter, September 9th, 1865, 
sending him, on one open policy, one hundred notices of indorsement 
to be forwarded as each risk was taken on the said open policy, and 
twenty-five blank marine policies. 

That the open policy insured Grannis, for whom it may concern 
as hereon indorsed, and was dated September 8th, 1865. This policy 
and all the blank marine policies sent Grannis contained a condition 
of no loss payable if not over five per cent., and the twelve months 
limitation as alleged in the answer. Grannis was also furnished with 
fire policies to countersign from July, 1865, in all of which the twelve 
months condition was contained. 

The marine and inland insurance business done by Grannis for the 
company was mainly by indorsements on his open policy, he sending 
on the notices of indorsements to be made to the company. 

The agency being thus arranged, on the 12th of December, 1865, 
Grannis, in consequence of the application of the defendant’s assignors 
“ for a policy,” delivered to them the following paper : 

“i. C. Grannis, General Insurance Agency, No. 16. Macon, Geor- 
gia. $8,000. Received of Johnson, McMahon & Co., of Macon, 

-Georgia, $100, premium on their application to the Metropolitan In- 
surance Company of New York, for insurance on $8,000 for the term 
of trip from Macon, Georgia, to New York, on the following property, 
to wit, on forty-one bales of cotton from Macon to Alexandria by rail- 
road, or box car, and by steamer from Alexandria to New York. Dated 
at Macon, this 12th day of December, 1865. E. C. Grannis, agent.” 

The existence of this receipt was never known to the company. 
Grannis said to plaintiff’s assignors he gave it “in place of a policy;” 
and it was intended that one of the defendant’s regular marine poli- 
cies should be given by him when demanded on return of the receipt. 
At the time he gave this receipt he forwarded to the defendants with 
the premium one of the notices or requests of indorsement of this 
risk on his open policy, and it was accordingly indorsed thereon, and 
this was the only knowledge the defendants ever had of their taking 
the risk. 

Johnson, McMahon & Co. shipped forty-one bales of cotton on the 
14th December, 1865, from Macon to Alexandria by rail, and thence 
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by steamer to New York, consigned to Powell, Green & Co. The 
Western and Atlantic Railroad transported the cotton to Dalton 
Georgia, and it was partially injured by fire on the route. At Dalton, 
the connecting line to the East Tennessee and Georgia Railroad re- 
fused to take the two bales as damaged by the fire. No notice of any 
injury seems to have been given to Grannis until'after the arrival and 
sale of the rest of the cotton in New York, when in May, 1866, Mc- 
Mahon notified Grannis of the damage to the two bales, and in June 
Grannis wrote to the company. They suggested that the damaged 
cotton be appraised and sold. This was done, and the loss ascertained 
at $306.84, and the plaintiff’s assignors on the 11th of August, 1866, 
made out their proofs of damage at that sum, and on the thirteenth 
these were forwarded to the defendants by Grannis as their claim 
*‘on the marine risk.” The defendants immediately replied refusing 
payment on the ground the loss was not five per cent. of the amount 
of insurance, $8,000. Subsequently, long after this refusal and in De- 
cember, 1866, McMahon gave to the defendants an affidavit of one Bard, 
railroad superintendent, that four bales were damaged, and that two 
only were rejected by the East Tennessee and Georgia Railroad at 
Dalton, and also a statement of Powell & Co. that one of the injured 
bales that went to New York was damaged $78.14. No other formal 
proof of loss, however, than those sent August, 1866, claiming but 
$308.74, were ever furnished. It was claimed on the trial that Powell 
& Co. never received but thirty-eight bales, but the fourth bale was 
in no way accounted for. 

The learned judge who tried the cause among other things found ~ 
that the insured at the time of the insurance requested a written 
policy for such insurance, which the agent did not give, because, as he 
said, it was unnecessary expense, but he gave a receipt for the pre- 
mium paid, and informed the insured that it was his custom to give 
this receipt in place of a policy in such case; that on the trip on the 
10th day of December, 1865, four of the bales of cotton were damaged 
by fire, and one of the four was lost in transit and never arrived at 
its destination; that on two of said bales the loss was, after examina- 
tion by defendant's agents, and determination by them of the cause of 
the damage, fixed by agreement at $306.84, about August 13, 1866; 
that the loss on a third one of the damaged bales was admitted on the 
trial, and was at least $78.12, and that the loss on the fourth damaged 
bale was equal to the loss on said third damaged bale. He also 
found that it was no part of the said agreement of December 12, 1865, 
between defendant's agent and the insured, that no loss should be paid 
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unless it exceeded a certain amount, or that a suit should not be 
brought except within a limited period other than as provided by law; 
that due proofs of loss were furnished to the defendants, were consid- 
ered by it, and retained for a long period and until January 5, 1867, 
when it returned them, and rendered to the insured its decision not 
to pay anything on said agreement, on the ground that the loss did 
not amount to five per cent., and that defendant never raised any 
other objection to paying the loss; that a five per cent. loss would 
amount to $400. He also found that if the limitations alleged in the 
defense were contained in the conditions of any one of the policies in 
use by defendant, such conditions were not communicated to the fn- 
sured before the loss occurred, but were waived by it even if ever as- 
sented to by the assured by implication, and he ordered judgment for 
the plaintiff for $463.08, and interest from February 5, 1867, thirty 
days after defendant’s final refusal to pay. 

The defendant excepted severally to each finding of fact and of law. 


S. Hann, for Appellant. 
Henry Bropueap, for Respondent. e 
Fart, Com. 


‘ 

The defendant is a domestic corporation organized under chapter 
308, laws of 1849 ; chapter 2, laws of 1853 ; and chapter 106, laws of 
1863, and was authorized by its charter to engage in fire insurance, 
and in marine and inland transportation and navigation insurance. 

It was engaged in both kinds of insurance, kept each kind separate, 
in separate books, and had different policies for each. Grannis 
defendant’s agent at Macon, was authorized to engage in both kinds of 
insurance, and had blanks for both kinds. 

On the 12th of December, 1865, McMahon, one of the assured, ap- 
plied to Grannis for an insurance upon the cotton, and asked him for 
a policy, Grannis informed him that it was not his custom to give a 
policy, that it was unnecessary expense, and that it was his custom to 
give such a paper as the receipt dated December 12, 1865, which was 
binding, and he as a witness for plaintiff testified that in all cases 
where a policy was asked for, one was made out and given to the party 
insured, and the receipt was taken up if one had previously been 
given, as he invariably told parties insuring that it was better to have 
the company’s policy in case of loss. He reported the insurance to 
the company as a marine risk, and it was entered upon the open ma- 
rine policy which had been issued to him for the purpose of such risks, 
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and was manifestly understood by him and the company as a risk in 
the marine department. 

The plaintiff claims that the receipt embodies the whole contract of 
insurance, and hence that the conditions set up in the answer have no 
application. The defendant claims that this was a mere application for 
a policy, and that the contract of insurance must be looked for in the 
form of marine policy used by the company, upon which the risk was in- 
dorsed. The judge at special term upheld the plaintiff’s claim and the 
important question for us to determine is whether this holding was 
correct. 

According to plaintiff’s claim this was a general insurance against 
every kind of risk, an insurance that the cotton would safely reach its 
destination. There were no limitations or conditions in the contract. 
It was an absolute unconditional insurance against everything. Such 
an insurance Grannis had no authority to make. He was authorized 
to engage in the two kinds of insurance which the company by its 
charter was authorized to make, and he was to insure upon the terms, 
conditions and limitations mentioned in the blank policies with which 
he was furnished. Neither was it within the scope of his apparent, 
authority to make such an insurance. It is not probable that any 
agent: ever had such authority, or that any company was ever author- 
ized to engage in such insurance. He was the known agent of a 
company engaged in fire and marine insurance, and such an agency 
gave him apparent authority only to insure in the modes authorized 
by the company’s charter, and upon the terms and conditions insert- 
ed in their policies in ordinary use. 

No one could presume from the fact of his agency for such a com- 
pany that he was authorized to make such an insurance as is claimed, 
Hence if we assume that, the receipt is a complete contract of insur- 
ance, and that it embodies the whole contract, it would not, being in 
excess of the agent’s authority, bind the company. 

But the receipt is not a complete contract of insurance. It does 
not purport to be. It is evidently inchoate. It does not even state 
that the insurance is against loss or damage from any cause. It does 
not specify the peril or risk insured against, and this every insurance 
policy must do. 1 Phillips on Ins., sec. 35; Baptist Church vs. 
Brooklyn Ins. Co., 28 N. Y., 153, 161, 164; Tyler vs. New Amster- 
dam Ins. Co., 4 Robt., 151. Hence if the plaintiff was obliged to 
stand upon this receipt as his only policy he would fail in the action 
for the want of a complete gontract in which the minds of the parties 
had met. This receipt must therefore, when considered in connection 
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with parol evidence,'be treated as a mere application for insurance, as 
evidence that the assured had paid the premium and were entitled to 
be insured from its date. Ellis vs. Albany City Fire Ins. Co.; 50 N. Y., 
402. The assured must be held to have known the general character 
of business done by defendant. They went to the agent to be insured 
on their cotton in transit from Macon by railroad and water to New 
York, and for that purpose needed and must have expected a policy 
appropriate to the subject matter, and the perils to be insured against, 
and hence they must have intended to procure an inland policy, or 
what is sometimes mentioned in the evidence as a marine policy. 
Such an insurance was intended by the agent, and was understood by 
the defendant, and it was such an insurance which the assured must 
have expected. Every business man knows that all insurance com- 
panies have forms of policies in common use, which contain the terms, 
limitations, and conditions to be inserted in all contracts of insurance. 
They must have expected an insurance upon these usual terms. It 
cannot be presumed that they expected a special contract variant 
from the usual terms imposed by the company. The assured went 
to the agent, asked for a policy, paid the premium, mentioned, the sub- 
ject matter of insurance and the route and destination of the cotton, 
and left it to the agent to see that their insurance was entered in the 
proper department of the company, expecting to be insured in the 
ordinary way. They were assured that the receipt was binding, as it 
really was. Binding to what? Binding to an insurance in the usual 
form. Suppose the assured had returned the receipt and demanded a 
policy; what kind of a policy could they have compelled the defendant 
to issue? Clearly one in its usual form, and no other. Angell on Ins., 
sec. 37 ; Phillips on Ins., sec. 15 ;“Ellis vs. Albany City Fire Ins. Co., 
supra. It is said in Phillips that a memorandum that a subject “is 
insured,” or “ shall stand insured,” means that it is “insured, or shall 
be so according to the ordinary form of policy used in the office when 
the memorandum is made.” We must therefore look to the marine 
and inland policies used by the company, upon one of which this risk 
was indorsed, for the limitations and conditions contained in the con- 
tract of insurance. The plaintiff in drawing his complaint treated 
proof of loss as a condition precedent, and alleged that it had been 
made, and the referee found that it had been made, yet this condition, 
a usual one in most if not all insurance policies, is not found in tlte 
contract as claimed by plaintiff. The judge at special term also found 
that plaintiff was entitled to interest on his claim only from thirty days 
after.the fiaal proof of loss had been delivered to the defendant, and 
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passed upon by it, and this finding was based upon nothing found in 
the contract as claimed by the plaintiff, and this condition must have 
been taken from one of defendant’s policies proved upon the trial. 

Iam unable to discover how force could be given to these condi- 
tions, and not to the two other conditions set up in the answer; I think 
they were part of the contract of insurance. 

Aceording to the one condition the plaintiff could not recover un- 
less his loss was at least $400—five per cent. of the whole sum insured. 
Iam satisfied upon the evidence and the findings of the judge that 
the entire loss was upwards of four hundred dollars. The loss upon 

three bales of cotton was agreed upon at $384.96, which is only 
$15.04 less than $400. Two of the bales were so badly burned 
that they could not be forwarded to their destination. The other 
two bales were exposed to the same fire, and were both burned and 
were both forwarded, and one of them reached its destination and was 
found to be damaged $78.12. The other one, the fourth one, did not 
reach its destination, and it is not shown what became of it. There 
is no positive proof how much it was damaged; all the proof seems to 
have begn given that was practicable. It was in the same car with 
the others. The person who saw the two bales which were forwarded 
mentions no difference in their appearance, and it may be inferred 
that he discovered none. Both were so much burned as to attract 
attention and be observed. The value of a bale was at least $200, 
and a small exposure to fire would cause damage to at least $15 
or $20. Hence I am not prepared to say that the judge erred in 
holding that the fourth bale was damaged as much as the third. But 
if I were not satisfied that it was, as Iam quite well convinced that 
the whole damage: was at least $400, I should apply the rule of de 
minimis to any error as to the uncertain amount of damage above 
that sum at this stage of the case. This condition of the policy was 
therefore,'so far as concerned the proof upon the trial, complied with. 
Rogers vs. Mechanics Ins. Co., 1 Story, 603. 

As to the condition that suit must be brought within twelve months 
after the loss or damage shall occur, the defendant averred in its an- 
swer that twelve months had elapsed “since the making of any claim 
for loss or damage.” Upon the trial the defendant asked leave to 
amend the answer by inserting that the time bad elapsed prior to the 
commencement of the action, and this was denied, and defendant did 
not except to the denials. Whether this amendment should have been 
allowed was within the discretion of the judge; and even if it was not, 
we cannot review his decision here, as there was no exception. I do 
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not agree with the judge, who held at special term that this condition 
was waived. The plaintiff under this condition had twelve months 
from the time his cause of action accrued—to wit, from January 5, 
1867, in which to commence his action. Ames vs. N. Y. Union Ins. 
Co., 14 N. Y., 253; Wager vs. Hamilton Ins. Co., 39 N. Y., 45. And 
after that date I cannot perceive that the defendant did or said any- 
thing from which a waiver can be inferred. At or before that date 
the time had not arrived for the defendant to say anything about that 
condition, and its mere silence about it can have no significance. At 
and before that date it placed its objection to pay upon the only con- 
dition then available. Between that date and the commencement of 
the action there appears to have been no interview or intercourse be- 
’ tween the parties. There is no evidence that the assured were igno- 
rant of this condition. Even if they had been it would have made no 
difference with the rights of the parties. The defendant is in no way 
responsible for their ignorance. It was their duty to know what was 
contained in their contract of insurance, and they had been informed 
in time that the defendant claimed that the insurance was upon the 
terms contained in their marine policy, and it did nothing to mislead 
them. 

I think ‘the defense was sufficiently set up in the answer, and was 
available to the defendant. The summons and complaint were both 
dated August 26, 1869, and the suit was commenced on the next day, 
more than two years and a half after the cause of action accrued, and 
more than three years and a half after the loss. The condition was 
set out at length in the answer, and it is entirely plain that the de- 
fendant meant to rely upon it as a defense and the plaintiff must have 
so understood it. The condition appears in the contract, upon which 
the plaintiff must recover if he recover at all, and hence there is no 
room to presume that the plaintiff was misled by the form of the an- 
swer as to this defense. The whole answer shows clearly that defend- 
ant meant to rely upon this condition, and the non-compliance there- 
with by the assured, as a defense. ‘'he allegation in the answer as to 
the lapse of time must under the circumstances be construed as hav- 
ing reference to the time of the commencement of the action. The 
rule which requires that pleading should be liberally construed, with 
a view to substantial justice between the parties, should be applied. 
Code, sec. 159. ‘The courts have decided that such conditions are 
valid. It is quite essential to insurance companies doing business in 
all parts of the country, at places distant from their location, that 
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claims should be promptly made, and, if disputed, promptly prose- 
cuted. 

Such a condition is not against public policy, and there is no rea- 
son why it should be looked upon with disfavor by the courts. A de- 
fense based upon it should be treated like any other meritorious de- 
fense which the law allows. Hence I think there was error in not 
allowing the defendant the benefit of this condition. 

There was one other condition precedent which the assured did 
not comply with. It was provided in the policy that “in case of loss 
such loss to be paid in thirty days after proof of loss and proof of in- 
terest in the said property are furnished this company.” The plain- 
tiff in his complaint alleged due proof of loss, and the judge in his 
findings of fact found that due proof of ,loss had been furnished to , 
the company. To this finding defendant excepted, and if there was 
an entire want of evidence to show that such proof was furnished to 
the company, the question is before us for consideration upon the ex- 
ception. The furnishing of proof was a condition precedent to the 
maintenance of the action. 

This is an ordinary condition contained in policies of insurance. 
It must be substantially complied with by the assured. The proof 
must show the character and extent of the loss, and the amount 
claimed. And upon the trial the assurer can recover no more than 
the amount shown and claimed in his proof of loss. This condition 
would be of little use if the assured could show and claim one amount 
in his preliminary proof, and then upon the trial recover more. The 
object of this proof is to give the insurer notice of the nature, circum- 
stances and amount of the loss as a basis of amicable adjustment, and 
it should be such as to show the insurer’s liability and the extent of it. 
Irving vs. The Excelsior Fire Insurance Company, 1 Bosworth, 507. 
In that case it was held that the*’assured was barred py his proof of 
loss as delivered, and that he could not upon the trial impeach its 
truth, and recover upon testimony showing a different state of facts ; 
that the insured had the right to take and rely upon the facts as the 
assured stated them. See also Phillips on Ins., sec. 1805, etc.; An- 
gell on Ins., sec. 228, etc. In this case the assured first made their 
proofs of loss about August 13th, 1866, and then claimed for damage 
to two bales of cotton only, the sum of $306.84. The defendant 
promptly objected to paying this loss, because it did not amount to 
five per cent. of the sum insured. Afterward, in December, the as- 
sured furnished further proof of loss, which consisted of the affidavit 
of Bard that the four bales were damaged by fire, that two were re= 
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jected by the connecting line of railroad, and that the other two bales 
were partially burned, or somewhat damaged were received and for- 
warded, and also a statement of the consignees that one of the bales 
received by them, which was one of the four bales, was damaged by 
fire to the exfent of $78.12. 

No proof was furnished or claim made as to the fourth bale. No 
proof was made that it did not reach its destination, and it does not 
appear that the assured at that time claimed any damage on account 
thereof. If they claimed any damage on account thereof, they could 
then have made it as well as upon the trial, and could have stated 
how much they claimed the damage on that bale to have been. The 
defendant again declined to pay, distinctly on the ground that the 
loss was not five per cent. of the sum insured. No further claim or 
proof was made or presented to thé defendant before the commence- 
ment of this action, more than two and a half years afterward. They 
should therefore be held concluded by the amount of loss which they 
claimed in their proof. They should not be permitted to lead the 
defendant into a litigation, and then upon the trial for the first time 
seek to recover by showing that their loss was greater than the 
amount claimed in their preliminary proofs. In this aspect of the 
case, it matters not that the margin between the loss as claimed and 
the $400 was so small, The assured tuok upon themselves by the 
contract the risk of all loss below $400. The truth probably is, that 
at all times before the commencement of the action the assured acted 
upon the theory that they were not bound by the five per cent. con- 
dition, and the judge at special term tried and decided the cause upon 
the same theory. 

Upon the two grounds above mentioned, therefore, I favor a rever- 
sal of the judgment and a new trial, costs to abide event. 

All concur, upon ground that plaintifi’s rights are to be governed by 
such a policy as he was entitled to have upon his application. 
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COURT OF APPEALS OF NEW YORK. 


ROSALIE C. BARRY, Respondent, 
vs. 


EQUITABLE LIFE ASSURANCE SOCIETY, Wm. H. 
Bowne anp H. L., Warrrepas, (the last two) App’ts.* 


No valid title to a chose in action is acquired by the bona fide purchaser from a ven- 
dee who has procured it from the vendor by coercion, compulsion, and undue 
influence. 

The assignment of a life policy by a married woman under coercion of her hus- 
band is invalid. 

The New York act of 1840, exempting the policy issued in accordance with its 
provisions from the claims of personal representatives and creditors of the hus- 
band is still in force. By it a married woman could insure for any sum, and 
the contract may be continued in favor of the children of the insured wife after 
her death, and the wife may not traffic with her policy as though it were real- 
ized personal property or an ordinary security for money. 

Subsequent legislation enlarging the powers of married women, under the act of 
1840, does not supersede it nor give them other power in dealing with a policy 
issued under it than they had by it. 

In a suit before a New York court on a contract of a New York company made in 
New York, brought by the assignee, who received his assignment in another 
State from New York through the mails, the case is to be decided by the laws 
of New York. 


S. P. Nasu, for Appellants. 
E. R. Rosison, for Respondent. 


Fouaer, J. 


The judgment must be affirmed. The learned justice at Special 
Term has found that the assignment of the policy was obtained from 
the plaintiff by undue influence, she being in fear and under the com- 
pulsion of her husband, and acting under duress and coercion. He 
further finds that she did not freely or voluntarily sign the printed 
blank, which was afterward filled up so as to form an assignment. 


* Decided January 26, 1875. For additional facts in regard to this case, see Barry vs. Mut. 
Life Ins. Co., N. Y. 8. C., 3 Ins. Law J., 74.—Ep. Ins. Law JoURNAL. 
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We have examined the testimony. We cannot say that there is not 
in it that which will warrant those findings. 

We do not agree, however, with the learned justice, that a bona fide 
purchaser for value acquires a good title to a chose in action which he 
has bought from one who has procured it from the owner of it by 
undue influences, compulsion and coercion. There is a class of cases 
which hold that where the owner of property, induced by false repre- 
sentations, sells it and parts with the possession of it, with the inten- 
tion of passing the title to the vendee, then the bona fide purchaser 
for value from the fraudulent vendee obtains a title which he can 
defend. In such cases there is a voluntary parting with the posses- 
sion of the property, and with the uncontrolled volition to pass the 
title. But where there exist coercion, threats, compulsion and undue 
influence, there is no volition. There is no intention or purpose but 
to yield to moral pressure for relief from it. A case is presented more 
analogous to a parting with property by robbery. No title is made 
through a possession thus acquired. See Loomis vs. Rusk, in this 
court, May 26, 1874. 

We cannot doubt but that this policy was contracted for and issued 
under the provisions of the act of 1840. Laws of 1840, chap. 80, as 
amended ; Laws of 1858, chap. 187 ; 1862, chap. 70 ; 1866, chap. 656. 
It is expressed fin it that it is in conformity to the statute. The 
terms of the contract, to pay on the termination of the life insured, 
are in close pursuance of the provisions of the act. That act as 
amended is still in existence and operative, notwithstanding the sub- 
sequent legislation enlarging the legal status of married women. The 
legislature has practically so declared by repeated amendments of it. 
See, in addition to those above cited, Laws of 1870, ch. 277 ; 1873, 
ch. 821. We know of no subsequent legislation which can take the 
place of that in the act of 1840, exempting the insurance money from 
the claim of the personal representatives and creditors of the husband, 
whose life has been insured in accordance with its enabling provi- 
sions. 

This being so, the majority of the court taking part in the decision 
feel not only bound to follow Eadie vs. Slimmon, 26 N. Y., 9, on the 
principle of stare decisis, but as convinced that the decision of that 
case was correct in its result. That decision went (in its denial of a 
motion for a re-argument) on several grounds. 1. That by the com- 
mon law, a person could insure the life of another person only for the 
interest which he had in it; if he undertook to insure a gross sum, 
and the contract was not susceptible of a construction which would 
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limit the recovery to the actual damages sustained, the contract would 
be void under the statute against gaming and betting ; that this prin- 
ciple was relaxed in favor of a married woman by the act of 1840, so 
that she could insure for any sum for which she could obtain a con- 
tract from an insurance company. 2. That by the general rules of 
law a policy on the life of one sustaining only a domestic relationship 
to the insured would become inoperative by the death of such insured 
in the lifetime of cestui que vie ; or if it could be enforced as existing 
for any purpose after that event, it would be for the benefit of the 
personal representatives of the insured ; but by this act the contract 
may be continued in favor of children of the insured wife after her 
death. 

And it was further remarked that the act was special and peculiar, 
and looks to a provision for a state of widowhood and orphanage, and 
that it would be a violation of the spirit of the provision to hold that 
a wife insured under that act could sell or traffic with her policy as 
though it were realized personal property or an ordinary security for 
money. Upon this latter ground the majority of the judges taking 
part in the decision now put their assent to Eadie vs. Slimmon, and 
upon that ground are for the affirmance of the judgment in this case. 
Without that act, when this policy was issied the insurance money, 
being for premiums paid out of the funds or property of the husband, 
could not have been retained from the personal representatives or 
creditors. That act sought that result, not for the sake of the woman 
while a wife, but when a widow ; not that she might sell or assign 
the contingency which was created by the policy, but that it should 
be kept for her until by the death of her husband, she surviving, it 
became realized personal property ; or for the children, when, by his 
death, after surviving her, it became realized personal property to 
them surviving. 

The majority of the judges taking part think that this is the policy 
and intention of the act, and that it still exists ; that this contract for in- 
surance was issued under it and is controlled by it, and that the power 
of disposition over it is and should be restricted so as to be in accord- 
ance therewith. They further think that the subsequent legislation 
enlarging the legal capacity of married women does not supersede the 
act of 1840, nor give them other power to deal with a policy issued 
under it than they had by it, for reason that the act is an enabling 
act, confers a special privilege, and is in the nature of a law exempting 
goods from execution ; that’the privilege is given in view of an especial 
legislative intention and policy, which would be subverted if the con- 
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tingent interest arising under it could be treated and dealt with as 
the separate property of a married woman, to be disposed of or affect- 
ed by her subsequent contracts. 

The appellants claim that the case is to be decided: upon the law as 
it is in the State of Maryland. This is not tenable. The contract 
was not made there. The insurance company is a corporation of this 
State, having its place of business here. The contract was made here, 
and is payable here, and this action is here. Nor was the assignment 
dejivered out of this State. The appellant Bowne received the policy 
in the city of New York. The assignment was then committed to the 
public mails, his agent for him, and received by him through the 
public mails. 

The point that the plaintiff was not competent as a witness under 
section 399 of the Code is not tenable. Bowne was not an assignee 
of John 8S. Barry, the deceased person. 

The insurance company has not incited nor protracted this litiga- 
tion. It has been ready to pay the money to whomsoever should by 
the judgment of a court be declared entitled. It should not be mulct- 
ed in costs for the differences of parties whom it could not control. 
Its costs should be paid by some one, and reasonably by whomsoever 
begun and carried on the unsuccessful litigation. 

The judgment appealed from is affirmed with costs. 

_All concur. Agree to whole opinion, Cuurca, Cu. J., ALLEN and An- 
pREWS, JJ. Grover and Foxeer, JJ., to that part of opinion which put 
affirmance on ground of coercion. Rapatxo, J., not voting, not having 
heard the whole argument. ‘ 
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Appeal from Common Pleas of Ramsey County. 


MARY SCHWARTZ, Respondent, 
vs. 


GERMANIA LIFE INS. CO., Appellant.* 


A jury is not at liberty to disregard the testimony of a witness of fair fame, un- 
contradicted by other testimony or by any circumstances. 

But they are not obliged to follow blindly such uncontradicted testimony, but to 
judge of its credibility, and only to act on it so far as it seems reasonable and 
true. 

Where the uncontradicted testimony as to the issuing of instructions by a company 
to its agent to withhold policies forwarded where the health has meanwhile be- 
come unsound, was not so definite and positive that a jury in the exercise of a 
sound discretion might not deem it insufficient to prove that the agent, in with- 
holding a policy, acted under alleged instructions from the company ,the court 
will not interfere with the finding. 

Such instructions would naturally be of sufficient importance to appear in the 
printed instructions of the company, and a jury have a right to consider the 
non-production of such printed instructions in judging of the credibility of the 
evidence. ; 

Where the answer denies the delivery of the policy only, but there is no denial of 
the execution or the signatures : 

Held, that the policy was on its face competent evidence, and the refusal to ex- 
clude it for want of proof of the signatures of the officers under the general ob- 
jection as ‘‘incompetent and immaterial” was not error. 


[The following statement of the case is made up from the decision of this same 
court on its first appeal ordering a new trial, and reported in the Insurance Law 
Journal for June, 1873.—Ep. Insurance Law JouRNAL. ] 


4. The application of plaintiff for insurance on the life of her husband 
provided that the policy should not be binding until the premium 





* Decision rendered January 11th, 1875. Will probably appear in 21 Minn. See 2 Ins. L. J., 
449, for decision on first appeal. 
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was paid. The policy returned by the’company contained the same 
condition, and also provided that the first premium should be paid in’ 
hand, and the others annually ; also, that the agents are authorized 
to receive’premiums, but not in any way to alter the terms of the con- 
tract. The husband of plaintiff refused to receive the policy and pay 
the premium on the ground that the solicitor had agreed to take the 
premiums in board. ; 

Afterward, at his request, the policy was returned to the company 
and another, similar in all respects, except that it provided for semi- 
annual payments, was sent to the agent. On the same day the plain- 
tiff called upon the agent and tendered the premium, but he refused 
to deliver the second policy because,the husband was then_danger- 
ously ill. The husband died a few days after. There was evidence 
tending to show that the company’s instructions to the agent were to 
deliver policies on payment of the premium, provided that the insured 
was in health at the time of the delivery. There was no evidence 
that these instructions were known to the plaintiff. 

It was held on the first appeal that plaintiff's refusal to accept the 
first policy placed the company where it would have stood if it had 
never accepted the application. If the agent had no discretion save 
to deliver the policy on payment of premium, the plaintiff was entitled 
to the benefit of the second policy unconditionally on her tender of 
premium. But if this company’s instructions, general or special,’ 
to the agent were to deliver the policy only on condition of good 
health, the only effect of the transmfssion of the policy to the agent 

_ Was an acceptance by the company conditioned on continued good 
health. 

On the ground that the instructions below were at variance with 
these rulings a new trial was granted, and the case now comes up on 

‘an appeal from the second trial. 


Henry J. Horn, for Respondent. 
Morris Lamprey, for Appellant. 
Youna, J. 


Upon the former appeal in this action (18 Minn., 448,) it was deter- 
mined that by the execution of the second policy and its transmission 
from the home office at New York to the company’s agent at St. Paul, 
the company, defendant, signified its acceptance of the plaintiff’s ap- 
plication for insurance upon the life of her husband, Fridolin 
Schwartz. 
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If upon receipt of the policy and down to the time when the plain- 
-tiff tendered the premium and demanded the policy, the agent had 
no other authority or duty in the matter than simply to deliver the 
policy on payment of the first premium, then the defendant’s accept- 
ance was conditional upon such payment alone. The tender by the 
plaintiff on the 25th of October, being legally equivalent to a payment, 
was a performance of this condition, and thereby a contract of insur- 
ance according to the terms of the policy was effected between the 
parties, notwithstanding the refusal of the agent to deliver the policy. 
But if by general or special instructions from the company the agent 
was not authorized to receive the permission or deliver the policy un- 
less the person insured was in good health at the time, then the ac- 
ceptance signified by the transmission of the policy’ to the agent was 
conditioned upon the state of health of the person insured at the time 
of delivery of the policy. And as Fridolin Schwartz was danger- 
ously ill and near his end at the time the plaintiff tendered the pre- 
mium and demanded the policy, the agent was justified in his refusal 
to deliver the one or receive the other, for the condition of the plain- 
tiff’s acceptance was not complied with. 
In that case no contract was ever concluded between the parties 
and the plaintiff has no cause of action against the defendant. 
At the second trial the company attempted to prove the existence 
‘of such instructions by the parol testimony of Ferdinand Willins, its 
agent, and of Gustav Willins, his brother. No counter evidence of 
any kind was offered by the plaintiff on this point, but the jury found 
a verdict in her favor. The principal question on this appeal is whether 
the verdict can be sustained in the face of the evidence for the defen- 
dant. a7 
Ferdinand Willins, after stating that he had been the company’s 
agent with restricted authority for ten years, testified on this point as 
follows : “I did (have instructions to) deliver the policy only upon pay- 
ment of the premium, and provided the parties were good health at 
the time, if not in good health a new examination by a physician 
must be made. I am positive I had these instructions from the com- 
pany. I have always acted under them during all my agency. Gus- 
tav is my brother. In 1870 we were in business together and are 
still. He knew of my instructions from the company and I suppose 
he acted under them.” On cross examination he said: ‘The instruc- 
tions I suppose were in print. They may have been verbal. They 
may have been in writing. We have had six different sets of instruc- 
tions of that kind in print. I have been hunting for printed instruc- 
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tions but cannot find them. Must have been verbal. Have had 
printed instructions so long as I have had the agency. These print-. 
ed instructions have been changed by other printed instructions per- 
haps half a dozen times during the agency. Couldn’t say for certain 
how many times. Couldn’t tell when they were last changed. Be- 
lieve I received some new instructions and blanks about four weeks 
ago. Could not tell when the next one before was made. Some of 
the printed instructions related to the manner and circumstances un- 
der which the policies were to be delivered. I have searched among 
the papers for these printed instructions. Searched this morning 
and about a week ago. Think I could find two of the previous in- 
structions which were sent prior to the last. The old instructions 
were generally destroyed when the new ones were received. I don’t 
find the instructions which relate principally to this case. I suppose 
the instructions under which I acted in refusing to deliver this policy 
were printed, but printed instructions are sometimes explained and 
defined in writing or verbally. Ihave not the printed instructions 
under which I acted in refusing to deliver the policy in question. I 
have looked for them without being able to find them.” On his re- 
direct examination he said, “ I made search for those printed instruc- 
tions in my office where they ought to be. I searched this morning, 
and about a week ago,.among my papers where these instructions 
ought to be. I searched thoroughly ; I wouldn’t say for certain 
whether I had these instructions verbally or in print. My impression 
was, they were in print. They may have been verbal or in print. 
Don’t recollect whether the instructions in this case were accompanied 
by any written communication. There were no special instructions 
accompanying the second policy except such as were found in the 
letter accompanying it. There were none accompanying the first 
policy except what were contained in the letter.” 

Gustav Willins testified as follows: “Itold her (the plaintiff) I 
could not deliver the policy to her ; that in the meantime I had re- 
ceived information of the sickness of Mr. Schwartz, and that I had no 
right to deliver the policy. I think I stated to her that our instruc- 
tions were not to deliver the policies in such cases where the parties 
had been taken sick. I knew of such instructions from the company. 

On cross examination he said, “I cannot say positively as to these 
very instructions, we had so many different ones in writing, printed 
and verbal. Iwas not the agent of the company. These instruc- 
tions were direct to my brother.” And thereupon the last sentence in 
his testimony on the direct examination was stricken out on the 
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plaintiffs motion. The direct examination being resumed, he said : 
“TI knew of printed instructions to the agent Ferdinand Willins as to 
this business, I have made search for them at our office at the time 
of the first trial, and a few days ago. I couldn’t find them. Some of 
the printed circulars have been destroyed when new ones came. I 
think I can state the contents of these printed instructions as to the 
delivery of policies. I don’t recollect of any verbal instructions 
given to Ferdinand Willins, my brother. I recollect printed instruc- 
tions given to F. Willins in reference to the delivery of policies to 
persons not in good health. I can’t tell where those printed instruc- 
tions now are. So far as I know they should be in the place where 
Ferdinand Willins keeps the papers of thatcompany. We had general 
printed instructions relating to all policies at the time of this transac- 
tion and prior thereto in regard to the delivery of policies. I think I 
can remember their contents. I don’t know where they are now; I 
have looked for them and can’t find them. I know and can state the 
substance of their contents, but not the very words.” 

On re-cross examination : “Those printed instructions were in pam- 
phlet form. Think they were not circulars. They were headed 
‘General Instructions to Agents.’ My brother has received printed, 
written, and verbal instructions during his agency. I may have been 
present when verbal instructions were given: They may have been 
in force at this time. I don’t remember their contents. I do remem- 
ber that there were certain general printed instructions in regard to 
the delivery of policies in general. We had printed instructions ; he 
had also general verbal instructions. I can’t tell whether he acted 
under the printed instructions, or partly under the printed and partly 
under the verbal, in reference to these policies.” 

On re-direct examination: “The contents of the general printed 
instructions were that the agent should not deliver policies unless the 
party (applicant) was in good health, unless he should be re-exam- 
ined by a physician.” 

On further cross-examination : “I don’t recollect the exact lan- 
guage ; I give the substance as I recollect it. Think it contained in- 
structions to physicians and agents, eight to ten pages of printed 
matter. Think the instructions as to delivery of policies took about 
one half page. I can’t identify the appearance of these particular 
instructions. There avere some printed instructions in form of circu- 
lars and pamphlets. Circulars were partly filed away and partly de- 
stroyed. The circulars have not all been destroyed. Probably some 
there yet. It would take several days to find them among ten years 
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correspondence. The books did not come regularly. Think the new 
ones always contained some additions to the old ones. Maybe some 
changes. Perhaps received new ones four or five times during the 
agency. Don’t remember when I received the last book. Can't say 
how long ago ; guess it was over a year ago.” 

It is contended that the jury were not at liberty to disregard this tes- 
timony, but were bound to find the existence of the instructions alleged, 
and we are referred to cases holding that “when a fact is sworn to by 
a witness of fair fame, and who is uncontradicted by other testimony 
or any circumstances in which he may stand, the jury are not at lib- 
erty to disregard his testimony.” Harding vs. Brooks, 5 Pick., 244 ; 
Newton vs. Pope, 1 Cowen, 109. This is undoubtedly true as a rule, 
admitting however of many qualifications growing out of the nature 
or subject matter of the testimony. Thus in Harding vs. Brooks, the 
court say that “if it relates to declarations or conversations happen- 
ing some time before the witness is called to testify, and the precise 
words are important to the point in issue, and the witness, though 
confident, is not positive in his testimony, the jury are at liberty to 
refuse such entire credit as may be necessary to satisfy them that the 
words in question are fully proved.” And in a later case in the same 
court, the general rule as to the power and duty of the jury in weigh-. 
ing evidence is thus stated by Bigelow, C. J.: ‘“‘The jury are not 
obliged to receive evidence which is laid before them passively, and 
follow it blirtdly, because it is not controlled or contradicted by coun-: 
ter evidence. They are to examine it with care, subject it to the seru- 
tiny of their judgment and experience, and act on it only so far as it 
seems to them to be reasonable and true.” See Printing Co. vs. 
Hickborn, 4 Allen, 63. 

In the charge of the court the attention of the jury was particularly 
directed to the question of the existence of the alleged instructions as 
the single important issue in the case. Upon this issue the only evi- 
dence was that of the agent and his brother. The jury could not 
through negligence or inadvertence have omitted to consider this evi- 
dence, nor is there any reason to believe that they willfully or wan- 
tonly disregarded it. That must be a strong case which will justify 
an interference by this court with the exercise by the jury of their un- 
doubted right of determining the credibility and weight. of evidence. 
The testimony of the brothers Willins is by no means so clear or pos- 
itive that the jury might not, in the exercise of a sound discretion, 
deem it insufficient to prove that agent in withholding the policy 


acted under the alleged instructions of the company. The witnesses 
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are not agreed (either with themselves or with each other) as to 
whether the instructions under which it is claimed the agent acted 
were printed, written or oral. 

The testimony of Ferdinand Willins is especially vague and uncer- 
tain, amounting to little more than a statement of his impressions 
and suppositions. Gustav is rather more positive that the instruc- 
tions were in print. They agree that there were no special instruc- 
tions for the case ; that whatever instructions the agent acted under 
were general instructions. They do not profess to give the tenor of 
those instructions, but merely the substance. Gustav says they occu- 
pied half a page of a printed pamphlet ; but his statement of their 
substance is given in one or two lines. 

Aside from these objections to the weight of this testimony, it is 
highly probable that if such instructions as those in question were 
given at all, they would from their importance be assigned a promi- 
nent place in the general printed instructions to agents. Now this 
case had been tried once before, and the defendant was fully advised 
that its defense could be successfully maintained only by proof of 
these instructions. It was certainly within the power of the company 
to show by plenary proof whether general instructions of this kind 
were in fact given in print to its agents, and if such were the fact it is 
difficult to believe that a copy of the pamphlet containing them could 
not have been readily procured either at the home office at New York 
or at some of the agencies of the company. The question is not be- 
fcre us whether (the instructions being in print) a copy of the same 
impression would not as a duplicate original be better evidence of 
their contents than the oral testimony of witnesses ; but concerning 
ourselves merely with the credibility and weight of the evidence re- 
ceived, there can be no doubt that such a printed copy would be, if 
not technically better, certainly far more satisfactory evidence than 
the vague and uncertain impressions of witnesses testifying to their 
recollection of the substance of documents they had not seen for 
many mouths, and which they do not appear to have ever carefully 
studied. 

The circumstance that this satisfactory evidence was not produced 
by the defendant was one which the jury had a right to consider in 
judging of the credibility and weight of the parol evidence offered in 
place of it (Goodrich vs. Weston, 102 Mass., 363) ; and if they drew the 
very natural inference that printed instructions were withheld because 
if produced they would not have sustained the defendant’s case, and 
for this reason decline to give the parol testimony even the weight to 
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which they might otherwise have thought it entitled, it is not for the 
defendant to complain of a conclusion which (if erroneous) it might 
have prevented by the convincing proof that would have been afforded 
by the documentary evidence in its possession. It is contended that 
the second policy should have been excluded for want of proof of the 
signatures of the defendant’s president and secretary thereto. But 
the answer (verified by the agent F. Willins) denies the delivery only, 
and not the execution of this policy, nor is there any denial by oath 
or affidavit of the execution or the signatures. Gen. Stat., chap. 73, 
§ 82 ; Laws 1867, chap. 64. Moreover, the policy was in itself and on 
its face competent evidence (18 Minn., 448,) and the general objection 
to its admission as “incompetent and immaterial ” was not sufficiently 
specific to apprise the court or the opposing counsel of the particular 
ground of objection now taken. Sergeant vs. Kellogg, 5 Gilm., 280 ; 
Buntain vs. Bailey, 27 Ill., 406; Rindskoff vs. Malone, 9 Iowa, 540 ; 
Atkins vs. Elwell, 45 N. Y., 753. 

The question put to the plaintiff on cross-examination, “ Who 
attended to this business for you?” was properly excluded. It was 
not a proper cross-examination, for the witness had only testified to 
matters she had personally attended to, and it was, so far as we can 
see, wholly immaterial. 

The answer of F. Schwendler to the fifth interrogatory was clearly 
inadmissible. It purports to be merely his conclusion from facts 
afterward to be stated in his deposition. His answer to the sixth 
interrogatory was properly excluded. It related in part to the con- 
tents of a letter which would itself have been better evidence ; more- 
over, all this part of the answer was immaterial, for the plaintiff's 
rights could not be affected by anything done by the company or its 
ages after the tender was made. 

In regard to the other objections taken to the exclusion of testi- 
mony, it is enough to say that in each case the error was afterward 
cured by the testimony of the same witness. 

The objections to the first instruction given at the plaintiff's re- 
quest, and to the refusal of the first, second, and sixth instructions 
asked by the defendant, were considered and disposed of on the 
former appeal. 18 Minn. 

The fourth, fifth, seventh and eighth instructions requested, sever- 
ally assume the existence of the alleged instructions as a fact proved, 
and withdraw from the jury whether the evidence in the case is sufli- 
cient to support this conclusion. 
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The remainder of the numerous points made by the defendant were 
considered and disposed of on the former appeal. 
Order affirmed. 


SUPREME COURT OF NEW HAMPSHIRE. 


CUMMINGS 
vs. 


CHESHIRE COUNTY M. F. INS. CO. 


Insurance is a contract of indemnity, appertaining to the person or party to the 
contract, rather than to the property subjected to the risk against which its 
owner 4s protected. 

The assent of the insurer to an assignment of a policy of insurance, upon a sale of 
the property named therein, constitutes a new and original promise to the as- 
signee to indemnify him in like manner as the original insured was indemnified ; 
and the exemption of the insurer from further liability to the vendor, and the 
premium already paid for insurance for a term not yet expired, are a good con- 
sideration for such promise, and constitute a new and valid contract between 
the insurer and the assignee. 

A mutual fire insurance company insured A, “ his heirs, executors, administrators, 
and assigns,” on his dwelling-house a certain sum, and ‘on furniture and 
clothing therein” a certain other sum. During the life of the policy, A sold 
the real estate to B, and assigned the policy to him, with the consent of the 
insurers. A did nob sell his furniture and clothing to B, but removed #. B 
took possession of the house, and placed therein his own furniture and cloth- 
ing, of equal character and value, and it was burned with the house. Held, B 
may recover of the insurers the amount of the original insurance upon the 
furniture and clothing of A. 


Assumpsit, on a policy of insurance issued by the defendant to 
Stephen Pettigrew, dated May 11, 1868, for the term of five years 
ending May 11, 1873, insuring said “ Pettigrew, his heirs, executors, 
administrators, and assigns,” in the sum of $1,425, “on his buildings 
and other property situated in Claremont, owned and occupied by 
himself ; that is to say,—on dwelling-house, woodshed, and carriage- 
house, $500 ; on furniture and clothing therein, $200 ; on provisions 


* From advanced sheets of 55 N. H. Reports. Decision rendered June, 1875, 
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in said house, $100 ; on the east barn, $175 ; on hay and grain therein, 
$150 ; on south barn, $200 ; on hay and grain therein, $100.” 

The property insured was burned June 13, 1872. The land and 
buildings were sold by Pettigrew to Paul Cummings, the plaintiff, 
March 12, 1870. On the same day Pettigrew executed the following 
assignment, using a printed blank upon said policy for that purpose : 

“ Having sold and conveyed the buildings within insured, and the 
land whereon they stand, to Paul Cummings, I hereby assign to him 
the policy of-insurance within written ; to hold the same, subject to all 
the liabilities and entitled to all the rights and privileges to which I 
am liable or entitled by virtue thereof. Stephen Pettigrew.” 

“The directors consent to the above assignment. Albro Blodgett, 
Agent. May 12, 1870.” 

Pettigrew did not sell his furniture and clothing to Cummings, but 
removed them ; and Cummings moved his furniture and clothing into 
the house ; and it was Cummings’s furniture and clothing that were 
burned. 

The action was brought to recover for loss of the furniture and 
clothing that Cummings brought to the house. Pettigrew never owned 
it, nor did Cummings ever own the furniture originally insured. The 
plaintiff claimed that this was an insurance on the furniture and cloth- 
ing that might be in the house at any time during the existence of the 
policy. The defendant claimed that a naked assignment of the policy, 
without also assigning or conveying the property insured, or some 
interest therein, is not a valid assignment. 

The loss upon the buildings has been paid. 

The action was tried by the court; and it was agreed that if, upon 
the foregoing statement of facts, the Superior Court should be of the 
opinion that this action can be maintained, judgment shall be rendered 
for the plaintiff for $157, and interest from the time the same became 
payable, and costs ; otherwise, judgment to be rendered for the defend- 
ant for his costs. 


Warr and Parker, for Plaintiff. 
ALLEN and Wueeter for Defendant. 


Foster, C. J., C. C.* 
What is the nature of the contract of insurance? In Lucena vs. 
Craufurd, 2 Bos. & Pul, (N. R.) 300, Mr. Justice Lawrence gives pre® 


* Cusuine, C. J., having been of counsel, did not sit. 
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cedence to the definition of Grotius in his Introduction to the Juris- 
pradence of Holland, published in 1631, the English translation of 
which definition is, —“ Insurance is a contract by which the one party, 
in consideration of a price paid to him adequate to the risk, becomes 
security to the other that he shall not suffer loss, prejudice, or dam- 
age by the happening of the perils specified to certain things which 
may be exposed to them.” 

This definition commends itself to the jadgment of Mr. May, “alike 
by its brevity, its logic, and its comprehensiveness.” May on Insur- 
ance, sec. 1. * Thése commendable qualities, however, seem to me even 
more conspicuous in the language of Sir Wm. Blackstone: “A policy 
of insurance is a contract between A and B, that upon A’s paying a 
premium equivalent to the hazard run, B will indemnify or insure him 
against a particular event.” 2 Bl. Com., 458. 

Insurance, then, is a contract of indemnity, and it appertains to the 
person or party to the contract, and not to the thing which is sub- 
jected to the risk against which its owner is protected. It is not a 
contract running with the land, in the case of real estate, nor running 
with the personalty, so to speak, in the case of a chattel interest of 
the insured. Carpenter vs. Ins. Co., 16 Pet.,495. “The principle of 
indemnity,” says Mr. Angell, “is the general principle which runs 
through the whole contract of insurance. A contract of indemnity is 
given to a person against his sustaining loss or damage, and cannot 
properly be called one that insures the thing, it not being possible so 
to do ; and, therefore, as Lord Hardwicke has said, it must mean in- 
suring the person from damage ; that is, damage to the thing or to his 
property.” Angell on Insurance, sec. 1 ; May on Insurance, sec. 2, 6 ; 
2° Bl. Com., 459 ; Lucena vs. Craufurd, 2 Bos. & Pul. (N. R.,) 300; 
Saddlers Co. vs. Badcock, 2 Atk., 554; Wilson vs. Hill, 3 Met., 66; 
Ellis on Insurance, 1 ; Williams on Pers. Prop., *179; i Phillips on 
Insurance, 1 ; Lane vs. Maine M. Fire Ins. Co.,12 Me., (3 Fairf.,) 
44, 49, 

The original contract in this case was, that, in consideration of a 
sum of money advanced by Pettigrew, and his agreement to be as- 
sessed at a certain rate upon another sum, the defendants weuld in- 
demnify him and assigns against loss by fire, to the amount of $1,425, 
for the term of five years,—to wit, on his dwelling-house $500, on furni- 
ture and clothing therein $200, and on other property the remainder of 
the gross sum of $1.425. The defendants were paid for insuring the 
whole property during the entire period of five years; and they 
agreed, upon this consideration, to keep the whole property insured, 
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whoever might during that time be its legal owner, by force of their 
expressed obligation to indemnify Pettigrew and his assigns. 

An alienation of the property, with the consent of the defendants, 
was therefore contemplated and provided for by the parties to the 
original contract. Pettigrew sold his house, removed his furniture, 
and assigned the policy to Cummings, (the defendants assenting there- 
to,) who bought the house and placed therein other furniture of equal 
character and value. If he had sold his own furniture, or left it some- 
where else, and bought the furniture of Pettigrew and retained it in 
the house, the defendants would unquestionably be liable for its loss. 
It makes no difference, in reason, equity, or common sense, whether 
the furniture which they were paid for insuring was bought of Ste- 
phen Pettigrew or anybody else ; and I apprehend it makes no differ- 
ence in law. 

The contract of insurance, we have seen, does not, unless by extra- 
ordinary and express stipulation of the parties, run with the subject- 
matter of insurance. Satisfaction is to be made to the person insured 
for the loss he may have sustained. In fulfillment of the defendants’ 
agreement with Pettigrew that they would insure his assigns, on the 
12th of May, 1870, the defendants, in writing, signified their consent 
to the assignment by Pettigrew to the plaintiff of “the policy of 
insurance within written ; to hold the same subject to all theiliabilities 
and entitled to all the rights jand privileges to which I am liable or 
entitled by virtue thereof.” The liabilities referred to were, the obli- 
gation of the plaintiff to pay assessments ; the rights referred to were, 
the rights of suit and recovery against the defendants, in case of a 
loss of the property covered by the policy during the period of its 
existence. The assignment was of the whole policy. The obligation of 
the assignee was, to pay assessments upon the whole valuation of all 
the property described in the policy. 

The intention and contract of the defendants, in consenting to the 
assignment of the policy, were, to indemnify the owner for the time 
being,—that is, at the time of its destruction,—not for any specific 
urniture, but for any furniture which might be in the house during 
the time specified. As the plaintiff’s counsel suggest,—‘ There can 
be no question but that Pettigrew might have brought in furniture 
and clothing not there when the policy was underwritten, and it would 
be covered by it. He might have replaced what he then had by this 
very furniture which was burned, and no question would have been 
made but that it was insured to him. After the premises were sold to 
the plaintiff and the policy assigned to him, why may he not have 
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done the same thing and been entitled to the same benefit? The in- 
surers are put in no worse condition ; their risk was not made great- 
er nor different.” 

There is, however, another aspect of this case in which the defend- 
ants’ liability is very clearly apparent. The consent to Pettigrew’s 
assignment may well be regarded as a new and independent contract 
made directly with the plaintiff—an agreement to indemnify the 
plaintiff against loss upon his house and his furniture and clothing 
therein. 

“Tf, on a transfer of the estate, the vendor assigns his policy to the 
purchaser, and this is made known to the insurer and is assented to 
by him, it constitutes a new and original promise to the assignee to 
indemnify him in like manner while he retains an interest in the es- 
tate ; and the exemption of the insurer from further liability to the 
vendor, and the premium already paid for insurance for a term not 
yet expired, are a good consideration for such promise, and constitute 
a new and valid contract between the insurer and the assignee. 

“But such undertaking will be binding, not because the policy is in 
any way incident to the estate or runs with the land, but in conse- 
quence of the new contract.” Shaw C. J., in Wilson vs. Hill, 3 Met. 
66, at page 69. , 

So, also, Perley, J., Rollins vs. Ins. Co., 25 N. H. 207: “The 
assignment and assent of the corporation make a new contract, upon 
which * * the assignee might maintain an action in his own name; 
and the action in .this case would be founded on this new contract 
made with him.” And, said Eastman, J., in Folsom vs. Ins. Co., 30 
N. H., 240, assent to the assignment is “a new contract made with 
the assignee.” 

We have therefore in the case before us a new contract made 
between the parties to this suit, whereby the defendants, for a full 
and sufficient consideration, have undertaken to insure the plaintiff 
against loss by fire on the house which he bought of Pettigrew, and 
the furniture and clothing therein which he bought of—no matter 
whom. 

The party insured, whether by an original policy or a supplemental 
contract, under the form of an assignment, must of course have an 
insurable interest in the property which is the subject of the contract; 
but it can be of no importance to the ins urer whence or how the other 
party acquired his title. 

If these views are correct, there must be judgment for the plaintiff 
according to the provisions of the case transferred. 
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Lanp, J. 

The consent of the directors to the assignment of the policy by 
Pettigrew to the plaintiff constituted a new and original contract and 
promise to indemnify him according to the terms of the policy; and 
this new promise rested upon a sufficient consideration, namely, the 
exemption of the company from any further liability to Pettigrew, 
‘ and the premiums already paid and secured for the unexpired term 
which the policy had to run. Wilson vs. Hill, 3 Met., 66. It can 
hardly be claimed that, by any fair construction of the policy, the in- 
surance was only on such furniture and clothing as was in the house, 
and on such hay and grain as was in the barns, at the time it was 
executed, so that no change therein could be made by Pettigrew. 
Common experience teaches that such changes must of necessity be 
constantly taking place ; and the contract was made in view of that 
fact. The language used shows plainly enough that such changes 
were in contemplation of the parties. The insurance is not “on the 
furniture and clothing now therein,” but, in general terms, ‘‘ on fur- 
niture and clothing therein.” ; 

It is too clear for argument that the policy would cover other 
furniture and clothing with which Pettigrew might replace worn-out 
clothing and furniture that was in the house at the time it was made, 
or any furniture he might have therein to the amount of the insurance 
during the term. 

It follows, conclusively, as it seems to me, that, when the defendants 
entered into the new contract with the plaintiff, identical in its terms 
because evidenced by the same identical instrument, the rights of the 
plaintiff under that contract must be the same as were those of Petti- 
grew. That being so, it was as much an insurance of his furniture 
and clothing as it was of the furniture and clothing of Pettigrew. 


Sarru, J. 

In general, at common law, where one party assigns his interest in 
a contract, and the other party agrees to the assignment, this consti- 
tutes a new contract between the assignee and such other original 
party, the terms of the original contract regulating those of the new 
contract. Fogg vs. Insurance Company, 10 Cush., 337. 

The defendants agreed to insure Pettigrew, his heirs and assigns, 
“on his buildings and other property’ situated in Claremont,” ete. 
Pettigrew, during the existence of the policy, sold the buildings to the 
plaintiff, und assigned to him the contract of insurance, and all the 





938 Report of Decisions. [ Dec., 


rights and privileges to which he was entitled by virtue thereof, and 
then surrendered to the plaintiff the possession of the buildings, re- 
moving his clothing and furniture. Cummings thereupon commenced 
to occupy the premises with his own furniture and clothing. The 
defendants assented to this assignment, and thereby entered into a 
new contract with the plaintiff, the terms of which were regulated 
and fixed by those of the original contract,—that is, they agreed 
to insure him “on his buildings and other property situated in Clare- 
mont, etc.,—that is to say, on dwelling-house, woodshed, and carriage- 
house, $500; on furniture and clothing therein, $200,” etc. This un- 
dertaking is not binding because the policy is incident to the property 
insured, but: because it is a new contract. Wilson vs. Hill, 3 Met., 66. 
The defendants were paid for insuring the full sum of $1,425, for five 
years, and their contract was to pay that sum to Pettigrew’s assigns as 
well as to him. When-they consented to the assignment, they agreed 
to insure Cummings the same as they had Pettigrew: they in fact sub- 
stituted the former for the latter, and agreed that the policy should 
represent to him just what it had to Pettigrew. No specific furniture 
and clothing was named in the policy beyond that it was such furni- 
ture and clothing of the insured as he might have in the house for the 
time being. If Pettigrew had not assigned the policy, and had re- 
mained in the occupation of the premises, he might have substituted 
other furniture for that originally insured, and no one would have 
questioned that it would have been covered by the policy. Any other 
construction would practically prevent the insurance of provisions, 
clothing, and family stores, as well as stocks of goods, and such prop- 
erty as is worn out, consumed, or otherwise changed several times 
during the term of a policy. If Pettigrew then could have replaced 
the furniture and clothing originally insured, with other property of 
similar character and value, without affecting his rights under the 
policy, there does not seem to be any reason why Cummings might 
not have done the same thing. 

The contract was to insure him (Cummings) on his furniture and 
clothing, and it could make no difference with the defendants whether 
he procured his furniture of Pettigrew or of some one else. The risk was 
not increased, nor was it in any respect different ; and, besides, there 
was # good consideration for this new undertaking. Cummings pur- 
chased the real estate and became the assignee of the whole policy ; 
and having become assignee of the whole policy, and having become 
substituted, with the consent of the defendants, for Pettigrew, I think 
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he is entitled to all the benefits that his assignor could claim under 
the policy, and could do whatever he could do. It must follow, then, 
that by the new contract between these parties the defendants insured 
the plaintiff's furniture and clothing, and consequently the plaintiff is 
entitled to judgment, according to the finding of the court below. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Firz.—Premium note given to an unauthorized corporation of another 
State. 

It is a good defense to a premium note to a mutual insurance com- 
pany of another State, that the note was given in Indiana to an agent 
of the company, the company not having complied with the Indiana 
statute respecting foreign corporations. Mutual insurance companies 
are clearly within the statute. 

A State allowing a foreign corporation to do business within it 
limits, may impose such reasonable conditions as it sees fit. Payson 
vs. Withers, distinguished. 

The order of assessment by the court does not bind the maker as 
to the validity of the note—his defense to the note can be heard when 
action is brought upon it. 


Wilmer S. Lamb, assignee of the Winneshiek Ins. Co., vs. Michael Lamb. 
U. 8. D. C. Ind., August, 1875. 


Frre.—Agent— Power to bind the company to a director. 

A custom or understanding of insurance companies as to the power 
of their general agents to bind the company to an agreement for in- 
surance, even if established, would be of no avail to a director of the 
company, as he is conclusively presumed to know the powers of the 
agent and the rules and usages of the company. 

Whatever may be the implied powers as to strangers, a director of 
the company must stand upon the actual powers of the agent, and 
must abide by the rules and usages of his company. 

Patterson et al. vs. Ben Franklin Ins. Co. 


C. P. of Allegheny Co. 


Fire.— Bankruptey—Loss after. 

A loss upon a policy issued by a fire nsurance company, happening 
after such company is thrown into bankruptcy, and before the final 
dividend, is a debt provable against such company. 


In re Pl. Glass Co. 
U. 8. Dist, Court, N. J. 12 N. B. R., No. 2. 
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